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CONTAI N ING 
All ſuch Acts of Parli ag have made any Alteration in the 
Laws relating to Tri by Juries, down to this preſent Year| | 
1738; and alſo ſuch Reſolutions relating thereto, as have been| | 
iven in the Courts of We/ftminfter-Hall: The Whole put into 
uch a Method as may render it moſt uſeful and eaſy to the 
Practiſer. | 
5 Together with a new and exact TAB LE to the whole 
Matter. 


e 
whence the Whole was taken. 


Very Uſeful and Neceſſary for all Lawyers, e and * 
other Prattiſers, eſpecially at the ASSIZES, | 
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To THE 


Practiſers of the LA W. 


Gentlemen, . 

N the Dedication of Books, ſuch Per- 
ſons ſhould be choſen whoſe Studies 
and Profeſſion agree with the Nature of 
the Subject. To prove Concluſions in 
one Science by the Heterogene Prin- 
ciples of another; to make a Gram- 
marian Patron to à Piece of the Ma- 
thematicks; to dedicate a Treatiſe of 


8 Logick to a Maſter of Muſick; or 4 


Matter of Practice to a Man of Spe- 
culation; would not only be improper, 
but abſurd. Tou know that in the 
whole Practice of the Law, there is no- 
thing of greater Excellency, nor of 
more 8 Uſe, than Trials by Ju- 
ries. In this, our Common Law (and 
not without juſt Cauſe) values itſelf; be- 
yond the Imperial Law, before the 
Canon Law, or any other Laws in 

* + And 'ſeeing the * and 
ws A 3 85 5 


Io the Practiſers 
Life of all the Proceſs, the Force of the 
Judgment and the Truth, nay, the 
Right of the Parties lie in the Trial; 
for as one elegantly ſays, Qui non 
1 probat, at the Trial, dicitur veritate 
& jure carere; and indeed the Know= 
ledge of all the Law tends to this. For 
without Victory at the Trial, to what 
| Purpoſe is the Science of the Law? 
The Judge can give no Sentence, no 
Decifion without it, and muſt} give 
Fudgment for that Side the Trial goes ; 
3 I may well ſay, tis the chief 


art of the Practice of the Law. And 


5 75 to whom ſhall I offer this Trea- 
tiſe, but to you the Practiſers? 

I T need ſay nothing for ſmall Trafts 

and Treatiſes; the infinite Number of 

them in. the Civil Law (there being 

for every Title 4 diftin# Tract) nay 

the Number of them in our Law, Juf- 
ficiently ſhew their Uſe. 

Joachimus Forbus Ringel bergius, 
in his Book de Ratione Studii, giving 
Directions what Books Students ought 
10 carry with them when toy change 

Places, 


of the LAW. * 
Places, and travel from one to another, 
telli ur, that out of the Volumes, (by 
Reaſon of their Bigneſs not portable) 
he uſed to tear ſeveral Leaves, and take 
them with him in his Fourneys ; and ſo 
| he ſaid he had ſerved the Works of 
Pliny, Tully, Plato, Demoſthenes, 
&c. although he had given great Prices 
for them; which juſtifies the Writing 
of this Treatiſe, the ſubject Matter 
thereof being of ſuch general Uſe in all 
Circuits. 
ben I road the elaborate Books of 
Farinacius de Teſtibus, and the three 
exquifite and incomparable Volumes of 
Maſcardus de Probationibus, in the 
Cxſarian and Pontifical Laws, (which 
Works were ſo valued and eſteemed, 
that they were looked upon as new 
Lights ſent from Heaven, by the Pro- 
| feſſors of thoſe Laws) I could not but 
ſee the Defect and Want of ſuch Books 
in our Law: For ſurely they are as 
neceſſary in the one as in the other. And 
although I cannot compare my weak 
Badu with thoſe Excellent and 
"| A 4 Me 4 Ho- 


To the Practiſers 
Methodical Works, theirs being intire, 
this only quaſi an Abridgment, fined 
for Uſe, not for Show Jet until more 
learned and judicious Proficients in our 
Law ſhall undertake the Works” 1 
thought fit to produce mine. 
To compare this Sort of Trial by 
Jury with the Trials of other” Laws 
and Countries, and declare how much 
and wherein it excels them all; after 
Forteſcue de laudibus, &c. and bis 
learned Commentator, would be like 
the Arrogance of Limning after Apelles, 
and requires the Room of a Volume, . 
rather than an Epiſtle. Aud confider- 
ing my own Inſufficiencies, J. ſhall praiſe 
it more by ſaying nothing, than all 1 
can: For to ſay leſs than a Thing de- 
| ſerves, would be, inſtead of an Enco- 
mium, a Diſparagement. Therefore I 
hall content myſelf, only to ſay, That 
Trials in other Laws are by Witneſſes 
ouly, privately examined; - this, by 
Witneſſes publickly examined and con- 
fronted; and by Jury a lo, and fo 
Ege bets ”" Fatt is ſettled with 

_ the 


of the LAW. 


the greater Cortainey f Truth, pots 
__ 1 A of the 3 


1 al bo well if on Bor "eo 
auge, the' returning of Juries; 
but I think tis paralell d, if not ex- 
ceeded by that of examining Witneſſes 
uw roy „on whoſe Depoſitions the 

riali in other Laws confifÞ: And ſo 
there muſt be no Objectiou againſt the 
Thing. I hope an Expedient may be 
| found out to prevent the Corruption in 
returning Ju ries, A. 1 believe is never 
can in the ot 

To fey this Trial by Jury * too po- 
Ne Aae would be a good 
Ohection from a Frenchman, * nat 
of any Engliſnman, -who lives under 
tbe beſt tempered Monarchy, and the 
beſt Sort of Government in the World, 
to which this Manner of Trial is ſo pro- 
per and accommodated, that neither the 
Wiſdom of our Anceſtors could, nor (1 
may ſay) can this preſent, nor After- 
Ages inuent a better. 


But 


To the Practiſers, & c. 
But as the unskilful Painter drew 
a Curtain before what he could not ex- 
preſs with his Pencil, ſo muſt I veil 
with Silence the Excellencies of this 
celebrated Trial, which Jam not 1 
to delineate. | 


Geatlemen, . 
To make an Apology for the Stils of 
= a Law-Book, eſpecially of an Epitome, 
would be a vain Thing; Ornari res 
ipſa negat, contenta doceri; neither 


ſhall I make any Apology for my un- 5 


dertaking this Mort. If twas better 
Ä 4, yet Momus would be carp- 
and if it was worſe, it would. be 
4 enough for him, who cannot, or 
will not do it better: Be it what it 
will, your kind Haun will 4 


* deres 


Your Servant, 


0 Dancombe. 
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_ Firſt EpITION. 


AH E Philoſopher could not ſee 
9 l a Man unleſs he heard him ſpeak; 

- Loquere ut videam. Speech is 
the Index of the Mind, and the Mind 
only diſcriminates the Man. For al- 
though an Ideot, who hath but the 


Shape of a Man, may with Silence ſo - 


hide his Folly, that Strangers to his 
Manners cannot diſcern him from a 
Sophiſter : Yet, doubtleſs, Silence is 
the greateſt Enemy to Learning, the 
Grave wherein Oblivion buries the 
Parts and Knowledge of the braveſt 
Spirits, | 


Where 


- 


The PREPACE. 


Hier. fait. © Wherefore learned Saluf?, from this 


Prance)s. 


Nails fres 
fone linea. 


takes his Exordium; Omnmnes homines 
qui ſeſe ſindent preftare cateris ani- 
malibus, ſumma-ope niti decet, ne vi- 
tam ſilentio tranſeant, veluti pecora: 
hoſe Men who would excel Beaſts, - 
uld labour that their Lives might 
riot paſs in ſuch Silence as Beaſts do. 
It ſeems he deemed that Man little ſu- 
perior to a Beaſt, who acted nothing to 
prolong his Memory : For this he held 


to be the Duty of every Man, ſaying, 


Ouo mii  rettins efſe videtur, ingenii 
quam virium opibus gloriam quearere ; 
GT quoniam vita ipſa, qua fruimur, 
brevis eff, memoriam noſtri quam ma- 
xime longam efficere : In my Opinion, it 
is far better to acquire Glory by the 


Riches of Wit, than Strength ; and be- 


cauſe our Lives are ſhort of themſclves, 
we ſhould endeavour by Ingenuity to 
etcrnize their Memory. f 


And to effect this, Nulla dies abeat, 


gquin linea ducta ſuperſit No Day ſhould 


paſs over our Heads, wherein we ſhould 
not act ſome memorable exploit: Men 
ſhould not live like Sail, never ſtir- 
ring out of their Houſes ; but be ac⸗ 
tive (I mcan not Buſy-Bodies in other 
SIDT | ORs Mens 


The PRE FACE. 
Mens Matters, but) in their own Ca 
lings, of which the wiſe Cato tells us, 
Every Man fbould give à reaſonable Ace- 
count: And if we believe the famous 
Seneca, Nihil eſt turpius quam grandis 
natu ſenex, qui nullion habet vite ſuæ 
argumentum, quo diu fe vixifſe dicat, 
preter ætatem: Nothing is more un- 
worthy than an old Man, who has no- 
thing to ſhew for his Antiquity but a 
grey Beard ; whoſe: Soul ſerved only as 
Salt to keep his Body ſweet; and is no 
ſooner Dead, than forgotten, long be- 
fore he is half rotten: Vet who is ſo 


apt to deride the Endeavours of other 


Men, as this ancient Ignoramus, whole 
Wrinkles in his Face, worn-out Looks, 
and many Years, ſway more with the 
vulgar People, than all the Arguments 
of Law or Reafon? Had Seneca been 
ſuch a filent Mommns, the World would 
never have been bleſt with his ſo Lear- 
ned Works. And doubtleſs writing 
Books is needful in no Science more 
than in the Law. For: without Books, 
how would the Lawyers do for Argu- 
ments at the Bar, or Reſolutions at their 
Chambers; whence the Oracle, Sir Ed- 
eard Coke, pronounces this, Omnes de- 
dere Juri /prudemtiæ lilris componendis 
animum ad jicere: That all Men ought 
to addict themſelves to the 3 


The PRE FACE. 

Books of Law; ſome to the Reporting 
of the Judgments and Reſolutions of the 
Judges who are Lex Loquens; and 

me to the collecting of thoſe Caſes 
and Reſolutions, methodizing and fit- 
ting them for ſome 3 Purpoſe, 
as Littleton, Staundford, Fitzherbert, 
Crompton, Perkins, Finch, &c. And 
indeed, moſt of the Law Books extant, 
if not all, (ſetting aſide the Reports) 


are nothing elſe but Colle&ions out of 


others. 'This I ſpeak, not in Derogation 
of them in the leaſt; for as 'tis equal- 
Iy, if not more laborious, ſo tis full as 
glorious, judiciouſly to cull authentick 

Caſes out of the Volumes of the Law, 
(where ſo many are no Law) and right- 


fully place them in a particular Trea- 
tiſe, as 'tis to report the Judgments and 
Reſolutions from the Mouth of the 


Court; for the Reporter is but the 


Court's Secretary, and Coke's Inſtitutes 


merit as much as his Reports; and 4fþ's 
Tables, Fitzherbert and Brook's Abridg- 
ments are as uſeful as the Year-Books 
themſelves, of which Kind of Collec- 
tions, one elegantly thus breaks out, 


Nuo quidem beneficio, haud ſcio, an aliud 


aut legum Candidatis magis gratum, aut 


Reipublice magis commodum, aut divint 


bonoris illuſtrationi magis idoneum, wel 
Ccogitando quidem conſequi quiſquam pote- 


% 
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The PREFACE. 

rit. Than which Benefit I know not 

whether any Man can ever imagine an- 

.other, either to Lawyers more grateful, 

or to the Commonwealth more profita- 

ble, or for the Illuſtration of Divine 

Honour more fit. For with the leaſt 

Labour, a ſmall Price, and little Time, 

they preſent you with thoſe Reſolu- 

tions and Judgments which lie ſcatter d 

in the voluminous Books of the Law; 

which would otherwiſe coſt much 

Time, Pains and Charges to find out. 

The Thoughts of which Publick Good 

firſt gave Life to theſe Endeavours of 

mine: Not that any one ſhould in the 

leaſt imagine, that I am fo guilty of 

voain Oſtentation, as to believe that my 
Parts or Abilities can perform any 
Thing in this Kind like other Men: 
No, Ipſe mihi nunquam Fudice ine pla- 
cui. I could never yet pleaſe myſelf 
with my own Labours, much leſs are 3 
they worthy to pleaſe others; haud equi- 4 
dem tali me dignor Honore. However, 
| when I conſider, that no Man, hath, yet 
_ written particularly concerning this Sub- 
je, and of what general Uſe it is; I 
doubt not but that this Treatiſe will 

receive a favourable Conſtruction from 
moſt Men, and a plauſible Acceptation 
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The Uſe of Tue UG of it is in "Manner Epide- 
the . 


-mical ; ſince moſt Mans Lives and B- 
ſtates are ſubject to that Trial per Pats 


here demonſtrated; but in particular 


the Prachſers at Law! (eſpecially Ciß- 
ciut- gdbucnies, - Attormies, gad 
;Clerks, &c.) and all Fator (for whoſe 
Directions it is of "fingulat Uſe) are 
chiefly concerned herein. But I will 
not hang u Buſh out, to invite and pre- 
poſſeſs your Judgments, Vintat Lilli- 
tat. The Profit which every ingenious 
Reader ſhall gather out öf it, will 
ſpeak more for it n mou 6 ow Eulogi- 


eee „„ — 
17 
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And t im en ba e 
l to be P mathes, _ 5 Þ 

rhef. And notwithſtandi ing the * 
favoured Objections hell ſome Men 


ceaſt upon it, I really ſthink the Study 


of the Law te be the moſt pleaſaut 
in the World. And he which 
delighteth in the Study of any other 
"Art or | Scletice,” muſt yently be 


| [delighted with this. For the Know- 


[ledge of the Law. as Doderidee faith, 
is moſt truly filed, Rerum Dioinarunt 
hpumunarumque ſeentia, and worthiiy 
e to > the Science of - Sciences, 


3 for 


The PREPACE. 
for therein lies hid the Knowledge of 
every other Learned Science. ; 


So that he which gives himſelf to the 
Study of Divinity, may here fill him- 
felt with holy and pious Principles of 

Divine Laws: For, Lex eſt ſauctio ſantta 
Jubens honefta, & prohibens contraria; 
ſanitum etenim oportet efſe quod ſanc- 
tum definitum: The Law is a holy 
Sanction or Decree, commanding Things 
that be honeſt, and forbidding the Con- 
traries: Now the Thing muſt needs be 
holy, which by Definition is determined 
to be holy. So that in this Reſpect, 
ſaith Forteſcue, Men may well call 
Lawyers Sacerdotes, that is, Givers or 
Teachers of Holy Things. For the 
Laws being Holy, it follows that the 
Miniſters and Setters forth of them, 
muſt be Givers of Holy Things; and fo 
by Interpretation doth Sacerdos ſignify ; 
and doubtleſs, he which duly conſiders 
| thoſe Rules of Theology, which lie ſcat- 
tered throughout the whole Body of the 
XZ Law, muſt needs conclude our Laws 
= to be Commentaries upon the Old 
and New Teſtament; and do ſo much 
bear the Image Legi Diving, that 
they 2 well be attributed to the 


Moſt Hig | 
{738 The 


The RE FACE. 


The Rules of Grammar, Philoſophy 
Natural, Political, Oæconomick and Mo- 
ral; as alſo the Grounds of Logic, and 
of other Arts and Sciences, ſo much a- 
bound in our Books, that the very Read- 
ing of the Law will make a Man Ma 


ter of thoſe Sciences. 


And ſince Rhetorick is Ars ornate di- 
cendi, and conſiſteth of thoſe two Parts, 
Elocution and Pronunciation, How can 
we read in our Law Book: thoſe learn- 
ed Arguments, elegant Speeches and 
Judginents, pronounced with ſuch Elo- 
quence and Elegance of Words and 
Matter, and not conclude, 'That Rhe- 
torick is the Glory and Grace of a 
Lawyer 2 Though ſome (not gifted 
that Way) would perſwade us that the 
Law hath little Relation to it. 


If any Man be delighted in Hiſtory, 
let him read the Books of Law, which 
are nothing elſe but Annals and Chro- 
nicles of Things done and acted from 
Year to Year, in which every Caſe pre- 
ſents you with a petit Hiſtory; and if 
Variety of Matter doth moſt delight the 
Reader, doubtleſs, the reading of thoſe - 
Caſes, (which differ like Men's yy 
1 # | ' tno 


Tube PREFACE: 
tho like the Stars in Number, is the 
moſt pleaſant Reading in the World. 


I thought to have expatiated myſelf 
in this Eulogical Commendation of the 
Study of the Law; but when I conſider 
the Glory of the Thing itſelf, I think 
it but in vain to light the Sun with Can- 
dles; and as no Arguments will per- 
ſwade one to love againſt Nature; fo he, 
whom the Excellency of the Law itſelf 
cannot invite to ſtudy it, will never be 
forced to it with the Fiſt of Logic, or 
other Perſwaſion : Wherefore tis now 
Time to expoſe myſelf to the Cenſure 
of the Reader, who always judges ac- 
cording to his Capacity or Affection; 
for which Cauſe, if I were to chuſe my 
Reader, I could wiſh with Caius Luci- 
lins, Quod ea que ſcribo, neque ab in- 
doctiſſimi e, neque a dottifſimis legi, quod 
alteri nihil intelligerent, alteri plus 
fortaſſe, quam ipſe de ſe : That this 
Treatiſe might not be read of the moſt 
learned, nor of thoſe who are not learn- 
cd at all, becauſe theſe underſtand no- 
thing, and the others more perhaps than 


myſelf, 


However, I put this Requeſt to all, L Braden, Lib. 


ſt | quad 1 up a wel = Per am poſit 41 1. J. ls 
8 * in 


The PREFACE, 
in hoc opere interoenerit, illud corrigant 
& cmendent, vel conniventibus oculis 
pertramſeant: Cum omnia habere in me- 
moria, & in nuilo peccare, divinum ſit 
otius quam humanum That if any 
hing be ſuperfluous, and placed amiſs 
in this Work, that they will either 
correct and amend it, or without Carp- 
ing connive at it; ſince to remember to 
do all Things right, and nothing amiſs, 
3s rather the Part of God than Man : 
Wherefore, let him which never of- 
fended, caſt the fiſt Stone. 


as. *» — S 8 
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The Derivation of the Mord Jury. The 
Definition, Antiquity and Excellency 
A 1 


URI CJurata) cometh of the French Word vide cap. 14 
1 Jurer, i. e. Jurare; and ſignifieth in Law, Juries. 
thoſe twelve Men who are ſworn Judges 
in Matters of Fact, evidenced by Witneſſes, 
and debated before them: I call them Judges, 
becauſe, as tis the Property of the Court, jus 
dicere; ſo tis in the Power of the Jury to de- 
termine the Fat, upon an Evidence Pro and 
Con. according to thoſe common Adages, Ad 
gquæſtionem Juris reſpondent Judices; Ad quæ- 
ftionem Fucti reſpondent Furatores : And as the 
Judgment of the Court ought to be guided by 
the Law, ſo is the Verdict of the Jury by the 
Evidence. They of the Jury are called Fura- vide cap. 15. 
tores, Jurors, a jurando, as in ancient Laws Sa- . 
cramentales, a Sacramento præſtando. | 
I need not here divide, and ſhew the Diffe- The Anti- 
rences of Juries, nor the ſeveral Sorts, they quity and 
being ſo well known, viz. The Grand Fury, Excellency 
or Great Inqueſt, and Petty Jury, or Jury of of Juries. 
Life and Death, in — Cauſes; and in 
| ; Civil 
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Of the Antiquity and Excellency Ch. i:. 
Civil Cauſes the 4 ry; 1 Office, 
7 — called W 77 Aha, 7-1 7 


Office. Something concerning each of theſe, 


will incidently be ſpoken of in what follows. 
As to the Excellency of Juries, it appears 
from their Antiquity. - + e 
Sir Henry Spelman, verb. (Inqueſtio) ſays, 
Trial by Juries was uſed in England, Norma- 
nis nondum ingreſſis, Leg. Ed. Confeſſ. ca. 38. Po- 


ſtea inquiſiſſet Juſtitia, i. e. (Juſtitiarins) per 


Lagamannos, i. e. (legales homines) & per me- 
liores homines de Burgo, wel de Villa, vel de 
Hundredo, ubi — 2 Emptor, Oc. 

For as to the Trial by twelve Men, though 
Mr. Daniel and Polydore Virgil deny it to 


older than the Conqueſt, and the latter ſays, 
there is no Religion in it, but in the Number; 


yet he ſtands fairly corrected by that excellent 
and learned Antiquary, Mr. Camden, p. 153. 
who ſays, Whereas Polydore Virgil writeth, 
That William the Conqueror firſt brought in the 
Trial by twelve Men, there is nothing more un- 
true; for it is moſt certain and apparent by the 
Laws of Ethelred, that it was in Uſe.many Tears 
before, &c. And whereas Lamb, verb. (Centu- 
ria) lays, In ſingulis Centuriis Comitia ſunto, 


atque liberæ Conditionis viri duodeni, ætate ſu- 


periores, una cum Præpoſito Sacra tenentes ju- 


reno, fe adeo wirum aliquem innoceutem haud 


damnaturos, ſontemme abſoluturos, he refers to 
the Laws of Ethelred, chap. 4. cited by the 


learned Spelmaz, verb. (Jurata.) 


And to the ſame doth my Lord Coke refer 


Com. ſuper Lit. 155. and Preface to his third 


and eighth Report. And as to the Religion ia 
the Number of twelve, my Lord Coke gives 
Inſtances ubi ſupra, and Sir Henry Spelman, in 
verb. (Jurata) ſut ra, makes Addition n 


Ch. 1. of Trials by Furies. 3 
So that I may truly ſay, Trials by Juries 
have been uſed in this Nation Time out of 
Mind, and were contemporary and coeval 
with the firſt Civil Government thereof, and 
Adminiſtration of Juſtice; for amongſt the 
firſt Inhabitants, the Britains the Freeholders 
were uſed in all Trials. 5 
And Trial by Juries was (as you ſee practi- 
ſed by the Saxons) continued by. the Normans, 
and confirmed by Magna Charta; and was 
ever ſo eſteemed and prized in this Iſland, 
that no Conqueſt, no Change of Government 
ever prevailed to alter it. | | 
*Tis true, Trials by Furies before the Time 
of H. 2. were not ſo frequent, becauſe Sade 
or Purgationes, Ordalia, Trials by hot Iron, 
hot Water, cold Water, Duels, and other ſu- 
perſtitious Ways were then in Uſe; but Trials 
by Juries were here in the Saxons Time, and 
were found here, and not brought in by Wil- 
liam the Conqueror from Normandy ; nay, ra- 
ther ſettled by Edward the Confeſſor in Nor- 
mandy, where hea long Time was, and taughr 
many Laws, as you may ſee in the Book of 
the Cuſtoms of Normandy. 
Glanvil, lib. 2. cap. 7. ſays, Ex aquitate autem 
maxima prodita eſt legalis iſta inſtitutio, ſpeaking 
of theſe Trials in Oppoſition to Duels, &c. 
| Their general Uſe (being the only Triers The Uſe of 
of Choſes iz fait, almoſt in all Courts through- juries. 
out England) ſpeaks them a publick Good. To 
be tried by one's Peers is the greateſt Privilege 
a Subject can wiſh for; and ſo excellent is the 
Conſtitution of the Government of this King- 
dom, that no Subje& ſhall be tried but by 
his Peers. The Lords by theirs, the Commons 
by theirs; which is the Fortreſs and Bulwark 
of their Lives, Liberties and Eſtates: And if 
| D 2 3 0 


* 


Forteſcue, 


cap. 29. 


Things, not 
Words, moſt 
regarded in 
the Law. 


| Finch, c. 3. 


Of the Antiquity and Excellench, &c. Ch. 1: 
the Good of the Subject be the Good of the 
King, as moſt certainly it is, then thoſe are 
Enemies to the Good of the King and State, 
who attempt to alter or invade this funda- 
mental Principle, in the Adminiſtration of the 
Juſtice of this Realm, by which the King's 
Prerogative has flouriſhed; and the juſt Liber- 


ties of the People have been ſecured ſo many 


Ages. 


And what Anſwer ſhall I make to the Princes, 
vehementer admiror, (videlicet, Wherefore are 


not Juries uſed in other Countries, if they are 
ſo good :) but that of Forteſcue the Learned, 
who beſt could tell, ſcil. That other Countries 
can ſcarce produce one Jury ſo well accom- 


pliſh'd with Health and Ingeny, as one County, 


nay, one Hundred can in England. | 
But not to dwell in the Porch, I will addreſs 
myſelf to the Gravity of the Law, where you 
muſt not ſo much expect the Flaſh of Rhetoricł 
as the Light of Reaſon; no, the Law knows 
beſt how to expreſs herſelf in her own Terms; 
wherefore all other Sciences muſt learn, with 
Reverence, to keep their Diſtance, and (as 
the Golden Finch ſings) be glad to have their 
Sparks raked up in her Aſhes. 

And ſince an Iſue is previous, and the Mat- 
ter of a Trial, I ſhall firſt give you the De- 
ſcription thereof, and then touch upon the ſe- 
veral Trials allowed by the Law, for the Diſ- 
cuſſion of the Truth. 


r. 


A ll 


Of an Iſſue, and divers Sorts of Trials 
thereof; and when a Trial ſhall be by 

a Fury, and when not ; when by Cer- 
 tificate, when by the Spiritual Law, 
when by Battel, and when by an Ab 
manack ; when Tue ſhall be firſt tried 
per Pais; what ſhall be tried by the 
Court; and what by Examination of 
the Attorney, Sheriff, &c. 


SS UE, (Exitns) ſaith Coke, is a ſingle, 1 Inſt. f. 126. 
certain and material Point, iſſuing out of Omnia unum 
the Allegations and Pleas of the Plaintiff and e 
Defendant, conſiſting regularly upon an Affir- ,, ner daerd- 
mative and Negative, to be tried by twelve am, vel per 
Men: And it is two: fold, ſe:l. either ſpecial, Fudices ter- 
as where the ſpecial Matter is pleaded ; or ge- e | 
neral, as in Treſpaſs, Not Guilty : In Aſſize, Pie 
Nul tort, nul diſſeifin, &c. And as an Iſſue 
natural cometh. of two ſeveral Perſons, ſo an 
Iſſue legal iſſueth out of two ſeveral Allega- 
tions of adverſe Parties. „M br | 
And to give you likewiſe his Definition of rials, i Inſt 
Trial, it is to find out, by due Examination, 124. b. 
the Truth of the Point in Iſſue, or Queſtion 
between the Parties, whereupon judgment may 3 
be given: And as the Queſtion between the Note, That 
Parties is "two-fold, ſo is the Trial thereof; upon a De- 
for either it is qua/? io: juris, (aud that ſhall be murrer to 
tried by the Judges, either vpon a Demurrer, Fart, and If- 
i ee dong ene no eee ſue to Part, 
3 3 „ though it is 
the beſt Way to give Judgment upon the 12005 urls firſt, yet the 
Court may try the queſtio fa#i firſt, at their Diſeretion. Iſt, 72. 
125. 1 Lat b 4. Roll. Tit. Trials, 626, 723. 
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Proceedings 
in Civil 


Cauſcs, 


Proceedings 
in Criminal 
Cauſes. 


Of an Iſſue, and the Ch. 2. 
Special Verdict or Exception: For, Cuilibet in 
ſua arte perito eſt credendum, & quod quiſque no- 
verit, in hoc ſe exerceat, ) or it is quæſtio fatti: And 
The Trial of the Fact is in divers Sorts; Firſt, 
chiefly, and moſt commonly, by a Jury of 
twelve Men, (of which Kind .of Trial my De- 
ſign is principally to treat in this Book.) 
For by twelve Men are Matters of Fact- 
(for the molt part) tried with us in England, 
in Cauſes both Criminal and Civil; in Cauſes 
Civil, after both Parties have ſaid what they 
can, one againſt another, in Pleading ; if 
there ariſe a Queſtion about any Matter of 
Fact, it is referred to twelve indifferent Men, 
to be impanelled by the Sherift; and as they 
bring in their Verdict, fo 1 paſſeth. 
And this the Judge is to declare as the Law is 
upon the Fact found: For the Judge faith, the 
Jury finds thus, and then the Law is thus, and 
ſo we judge. For the Law ariſes upon the Fact. 
For Criminal Cauſes, the Courſe is thus: 
At the King's Bench for Middleſex, and at the 
great and general Aſſixes, and at the general 
Seſſions of the Peace, there is one Jury, called 
the Grand Jury, which conſiſts commonly of 
twenty-four ſubſtantial Men, out of every 
Hundred within the County, returned by the 


Sheriff, and they. are to conſider of all Bills of 


Indictment preſented to them, which they ei- 
ther approve of, by writing Billa Vera, or diſ- 
approve, by writing upon them Ignoramus; 
and thoſe which they approve of, are to be 


tried by another Jury called the Peiit Jury. 


Or the Erand Jury may charge any Perſon, 
upon their own Preſent ment, which will be of 


the Force of an Indictment ; and the Party 


1 


. charged may traverſe the Offence, and bring 


it to be tried by a Petit Jury. 


. CF 
- Some 


Ch. 2. ſeveral Sorts of Trials there. 7⁰ 
Some leſſer Matters in theſe Courts are pro- 
ceeded upon without Jury, and ſome Things 
are removed by Certiorari into higher Courts, 
and then muſt be tried there; and that Thing, 
to which there is a Traverſe put in, muſt be 
tried and ended by a Petit Jury, which (for 
the moſt part) in all Civil and Criminal Cau- 
ſes are but twelve Men, which ought to be 
Free Men, not Villeins or Aliens, and Jawfal 
Men, not outlawed, and alſo Men of Worth 
and Honeſty. Gan 54 HIS 
But becauſe it is neceſſary to be known, 
that thereare many Ways allowed by the Com- 
mon Law to try Matters of Fact, beſides this 
by Juries, I will here repeat ſome of them: | 
And for this, firſt hear the Oracle, who tells 1 Inſt. ;4. 
you, that he had read of fix Kinds of Cerrifi- 
cates allowed for Trials by the Common Law. 
1. The doing of Service by him that hold- Trials by 
eth by ”=_y in Scotland, was to be tried by Certificates | 
the King's Marſhal of the Army, Per ſon Cer- 
 tificate en eſcript ſouth ſon ſeal que ſerra mis a 
Juſtices, ſaith Littleton. n 
2. If it be alledged in Avoidance of an Out · 
lawry, that the Defendant was in Prifon at 
Bourdeaux, in the Service of the Mayor of 
Bourdeaux, it ſhall be tried by the Certificate. 
of the Mayor of Bourdeaux. Note; This was 
_ when Bourdeaux was Parcel of the Dominions 
of the King of England. Roll. Tit. Trial, f. 
3. For Matters within the Realm, the Cu- 
ſtom of London ſhall be certified by the Mayor 
and Aldermen, by the Mouth of the Recorder. 
Vide apres 14. 4 1 | 
4. By the Certificate of the Sheriff, upon a 
Wrie to him directed, in Caſe of Privilege, if 
one be à Citizen or Foreigner, 
. B 4 5. Trial 
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an Iſſue; and the Ch. 22 

Ser Trial of Records by cut falta of the 

Judges, in whoſe Cuſtody they are by Law. 
All theſe be in Temporal Cauſes. 

6. In Cauſes Eccleſiaſtical, as Loyalcy of. 
Marriage, general Baſtardy, Excommengement, - 
Proſeſſion: Theſe and the like, are regularly 
to be tried by the en. of the n 


Lide apres 13. 


If the Defendant 8 his Privilegs, 46 2 


Scholar of the Univerſity of Oxon, of ſuch a 
College or Hall: This ſhall not be tried by Cer- 


Records. 


Roll. Tit. 
Trial, 574. 


Why there 
needs no 

Viſne, where 
Letters Pa- 
tent made; 


__ otherwiſe in 


8 


eeds. 


4 Rep. 71. 


the _ had m this ſhall be tried 


tificate, but per Pais. Roll. Tit. Trial, 583. N. I. 
Concerning Certificates of nt n. 


vide Roll. ibid. 591, 592 
7 Record ſhall be tried by hes r * 


itſelf, and not per Pais. But Matter of Fact 


concerning a Record is -triable by a Jury ; as 


rn a Plaint, &c. was levied accordiog to 
the Cuſtom; and xox proſecutus eſt ullum breve, 

is triable by the Country. Hob. 244. Hutt., 
20. So if a Statute hath two Seals, or but 


one, 1 Leon. 229. 2 Cro. 375. 1 Tufts „ 


So in a Per que ſervitia, if the Tenant ſay, be | 
held not of the Conuſor jour del note levie,. it 
ſhall be cried per Pais. In Eſcape upon a Cepi 
returned, Ne unques in fon gard ſhall be tried 
per Record; but upon à Capias not returned, 


the. Priſal ſhall: be tried per Pais. So ſhall an 


Action brought by Covin, for the Covin is not 


of Record. In a Scire facias per Roy to have Ex- 


ecution of a Judgment in a Quare impedit, if 

the Defendant ſay, That after the Recovery the 
King preſented, & iſſint Judgment execute; 
and the Iſſue be, whether — King preſented, 
per cauſe del Judgment, or of an Avoidance af- 
ter the Death of. J. S. who was preſented by 
a Stranger aſter the Avoidance, upon which 


Fer 


Ch. 2. ſeveral Sorts of Trials thereof. 9 
per Pais. And for this Reaſon, in pleading of 
Letters Patent the Place need not be 4 
where the, Letters Patent were made, becauſe 
the Defendant cannot plead Nu tiel Record. 
but muſt plead Non conceſſi it, and then the Ju- 
ry ſhall come from the Place where the Lands 
by Vide l. 6. f 15. 1 Inſt.117; 260. Plo. Com: 
231. But upon a Non eſt factum pleaded to 
a Deed, there muſt be a Place alledged where Deed. 
the Deed was made, becauſe (though the Ded. 
as to the Matter of Law, be triable by the 25 f 
Court, yet) the Sealing and Delivery thereof, "I 
and other Matters of Fact, mult: be tried by 
the Jury; ſo that in this Caſe of a Deed, there 
is a Trial per Pais, and by the Court. I Juſt. 
5 35: Vide! apres 1. 1 
he Iſſue upon an e or A. hae 8 ; 4 
= — ſhall be tried by the Record. So ſhall be tried 
ſhall: the Allowance» of a Protection in Bank: per Record. 
The Impriſonment upon the Execution, or 
for another Cauſe in Eſcape: The Juſtificas 
tion of an Impriſonment, - becauſe he is a Ju- | 
ſtice of Peace A'-Sratute-Merchant, Count or 
not Count, Baron of the Parliament, or Vaſe - 8 13%; 
caunt, or not. Whether a Place be within tze 
Ligeance, of the King of Exgland, or in Scots ; 
land. A. Fine ſur Releaſe rendering his Body 
in Diſcbarge zof his Bail, ſhall be tried by che 
| Record, Roll. Tit. Trial. 5744. 
But in Eſcape againſt the Mayor of a Staple What pe- 
oF for ſuffering J. S. in Execution upon a Sratute- Pais, 
Staple, to go at large, if the Defendant ſay he 
was not in Priſon upon the Execution, but up- 
on a Plaint there, this ſhall be tried per Pais, 
and not per Record; becauſe it would be unrea - 
ſonable that the Defendant ſhouſd certifie a 
Record, when He e Was s concerned. ibid. 
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10 - Of an Iue, and the Ch. 2. 
The Time of inrolling Letters Patent ſhall be 

tried per Pais, Co. Lib. 4. 71. 9 H. 7. 34. 

Office raſing Seiſin of an Office in any Court, or Ra- 

a Record. ſing a Record in any Court, by the Filazers and 

Antorneys of the Court. 4. 

Peers. 8. A Peer of the Realm, i. e. a and of the 
may. - Parliament, ſhall” upon an Indictment of Trea- 
mand a Jury ſon or Felony, Miſpriſion of Treaſon, and Miſ- 

ro be impa- priſion of Felony, be tried by his Peers, with- 
nelled to try out Oath. 1 H. 4. 2. But in Appeal at the 

Miſdemea- Suit of the Party, he ſhall be tried per probos 


1 & legales homines Juratores. 10 E. 4. 6. Oc. 
becauſe that is not the King's Suit, * the Par- 
ties. Vide lib. g. 31. Le cafe del Abbet de Strata 

| lah. 29. Marcella. And in a Pramunire, his Trial ſhall 


be per Pais. Bulſt. 1 Part, 198. Dutcheſſes, 
. — > — fir or Baronefles, although married, 
Inſt 0. ſhall be tried as Peers of the Realm ate, but 
"ſo ſhall not Biſhops and Abbots. Stam. 153. 
20 H. G. 9. 2 Inſt. 48, 49, 50. 156. . 294: 2 
Iaſi. 30. But Biſhops ſhall be be tried by the 
| Peers in Parliament. 

Cuftoms of 9. The Cuſtoms and Uſages of every Court 
Courrs, &c. ſhall be tried by the Judges of the ſame Court, 
tried uy the if they are pleaded in the ſame Court, ibid. 
Judges. and many other Things are tried by the Judges; 

xs the Reaſona bleneſs of a Fine of an Oftender, 

or upon Surrender of a Copyhold Eſtate ; 

and fo it is of Cuſtoms, Services, and alſo of 

..- ... 1: the Time that a Tenant at Will ſha!l have to 
carry away his Goods; and theſe Caſes come 
under the Rule which makes Matter of Law to 

be tried by the Fudges. Vide 1 Inſt. f. 59. l. And 

in ſome Cafes Matter of Fact ſhall be tried by 

the Judges; as if the Plaintiff appear by Artor- 

ney in Court, and then the Defendant pleads 

that the Plaintiff is dead; if one appears, and 

faich he is the Plaintiff, whether he is or -_ 

a 


Ch. 2. ſeveral Sorts of Trials thereof. if 
' ſhall be tried by the Judges; lib. 9. 30. + So 
the Nonage of an Infant, generally by Inſpec- Inſpection. 
tion of the Court. But in many Caſes, In- 
fancy ſhall be tried per Pais, as if an Infant V. Bulſt. 1 
appear by Attorney, in Error, this ſhall be Noll. Tig. 
tried per Pais, lib. 9. 31. and ſo it is in an Trials, 371. 
Anm h è*ẽůͥnun;é n 21075: vom g 
Maibem : In an Appeal of Mai bem, the Maihem. 
Court may adjudge this upon the View, at N 
the Prayer of the Defendant; and this Trial is 
peremptory to the Parties, by a» Jary of Cie 
rurgeons. Vide Rell. Tit. Triali, 578. F. pl. 1j 
23 3. 0 ;4 $348 \ ws. 033 > \ 33-60% Ed 
Mai hem may be tried again by the Court, 
by Inſpection for Iucreaſe of Damages; but 
then theſe Things are to be conſidered; Firſt, 
It muſt be a Mai hem, and not a bare Wounds SN 
ing. Secondly, The Maihem muſt be aſcertains Maihem. 
ed in the Declaration, ſo as that it may appear, 
that the Maibhem inſpected, and the Maib en 
in the Declaration be all one, as was reſolved . 
Mich. 21 Car. 2. B. R. in the Caſe of Badwe! ; 
and Burford; the principal Caſe. of which was, 
That the Defendant whipped the Plaintiff s 
Horſe, which made him throw her, and ano- 
ther Horſe trod an her, and maim'd her Hand; 
and adjudged no Increaſe of Damages in that 
Caſe, being a conſequential, and not a direct 
Man 5d VO tin dnk 1 21d 8 A 1 
Nonage in a Hrit of Error to reverſe a Judg : Trial by In- 
ment, or a Fine of the Tenant by Reſceit of ſpection be- 
one vouched come deins age, & i iut praie — of Re- 
parol a demurrer, Nonage fir aid praier en App 
peal, Audita Querela, to avoid a Statute,” Re- 
cognix ance, Acrompt; and in all Actions here 
tis prayed that: the parol demurruit, Nonage 
Mall be tried per Inſnection. But in Accompt 
againſt one of full Age, if he plead Nonage 


when 
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when he was Bailiff this cannot be tried by In- 

; —_— Rod. Tit. Trials, 572. How this Trial 

by Inſpection ſhall be, vide Roll. ibid. at large: 

1 N . all Caſes where the Matter may be tried 
. "NP Inſpection, Examination,” or Diſcretion of 
the Fuſtires, if they doubt the Matter, they 
may refuſe to try this, and compel the Parties 

to a Trial per Phis, or other Proofs. 21 H. 7: 


* 
—* £3 * 
5 „ 11 


40. per touts Fuſtice. 
Trials by 10. There are many Trials allowed wy the 


Witneſſes Common Law, by Witneſſes only, without a 
and Proofs, N as of the Lie and Death of the Hof- 
nd in Dower; ſo the Proof of a Summons, 
or the Challenge of 151 ror, Sat be tried by 
Wirneſſes; and — the Proof ought to be 
V. 4 Inſt. by two or three Witneſſes. r Inſt. 6. And di- 
278. vers other Things muſt be tried by Examina- 
i tion of the Parties and Witneſſes, as the Trial 
Magere Lau, &c. Finch 23. 
Glanvil, lib. RE was: anciently tried by the Verdi 
13. cap. 18. of eight Men, but now 1 5 and full 
Age by twelve Men. : 
Appeal. In fan Appeal by a Four of the. Death ofiher 
Husband, if the Defendant lay that the Baron 
is ali in another County; or generally, that 
he is alive, this ſhall be tried by Proofs, K. A4 
5. VHide Roll. Tit. Trial, 377. hat ſhall be 
Biedöby Prooſs in an Aſſiae, and what not. 
ks In a Writ of Annuity, if the Defendant ſay 
; al — 99 75 tbe Party is dead in A this _ be ctied | 
of anger I ne”; ys IP ON 
— 11. Duke or no Duke, Earl or ho Earl Ba- 
Dukes, . ron or no Baron, ſnall be tried by the King's 
Writ, lib. 5. 3 5. lib. 6. 3. Bur Dutcheſs or 
no Dutcheſi, &c. by Marriage, ſhall be tried per 
Pais, becauſe the Marriage i Matter of Fact. 
Leogue. 12. In à Plea del alien nee, the League be- 
eweer/the- King and * the A- 


85. : - lien, 


£ 
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lien, ſhall be tried by the Record of the Cha- 
cery, becauſe every League is of Record. wer 

„32. | 
- bY If a Manor be Arent Diasſbe Or * Maor. 
it hall be tried by the Book of Domeſda ,, 
which is in the Exchequer. But whether cer- 
tain Acres be Parcel of ſuch a Manor or no, 
it mall be tried by the Country. ide. 

14. The Proceedings of a Court whicks corn 
not of Record (as the County- Court, the Hun- Record. 
dred- Court, the Court- Baron, &. ſhall be 
tried by the Country, and not by the Rolls of 
the Court, becauſe _ are y Record. Ibid. | 
Co. Lit. 117. b. 

15. The Privileges uud Liberties of Courts By POLE TON 
| of Record, Cities and Boroughs, muſt be tried and Records. 

by their Charters and Records. 

16. When the Ordinary committed Admini- Wills and 
ſtration to the Plaintiff, or Whether the Teſta- Adminiſtra- 
ment was proved before the Ordinary, or whe- i tions. 


ther ſuch a Will be the Will of the Party, or of I | 


* 


whether he died Inteſtate, or not? In all * 
Caſes the Trial ſhall be per Pais; becauſe Pro- 
bate of Wills, and conſtituting” Adminiſtrators, 
did not belong to Ecclefiaſtical Judges origi- 
nally, but were given to them of late. But 
Trial thereof is leſt to the Common Law, and 
. was. not given to them. Lib. 9, 32, 440. 

An Executor brings an Action of Debt; the 
Defendant pleads that the Teſtator never made 
him Executor, if the Plaintiff gives in Evi- 
| dence the Probate of the Will, the Defendant 
. ſhall only give Evidence in Diſaſfirmance of 
the Plaintiffs Probate, which is Matter of Fact; 
but as to Matter of Law, the Court gives Cre- 
dit thereto; as where another Will was made, 
for there the Parties might have appealed ; but 
.if the Seal be counterfeit, or the Probate forg- 

| ed, 


14 
1 Lev. 235. 


_ Criminal © 


Matters. 
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ed, it is triable per Jury. Adj. Paſch. 20 
Car. 2. B. R. Noel and Wells. Vide Wentworth's 
Executor 69. £0 
The Trial of all Criminal Matters is by the 
Country, and the Party accuſed cannot be de- 
nied it, unleſs it be his own Fault; as where 
he is mute, and will not put himſelf upon his 


Country in due Time; for then without far- 


ther Trial Judgment de Pain fort & dure is 


paſſed by the Judges upon him. Staundf. pl. 


Coron. 150. "it, 0 PRES 
16. In an Action upon the Caſe for calling 
one Baſtard, the Defendant juſtified that the 
Plaintiff was a Baſtard ; and it was awarded, 
that this ſhould be tried per Pais, and not by 


the Ordinary. Hob. 179. Devant 8. And ſo 


a Plea that the Plaintiff was born at ſuch a 


Place before Marriage, this is ſpecial Baſtardy, 


and fhall be tried per Pais; Plow. 14. Dyer 89. 


vide hic cap. 22 . 
17. When an Iſſue is taken, whether a Cu- 
ſtom or no Cuſtom in London, if the Mayor, 


Commonalty and Citizens be Parties, or in- 


tereſted in the: Action, this Cuſtom ſhall be 
tried by a Fury, and not by the Certificate of 
the Mayor aud Aldermen, by the Recorder. Hob. 


335. Day and Savadge's Caſe. Devam 3. Style 


137. Moor 871. Vide apres Tit. Viſne. Roll. Tit. 


Trial, 579» 5 80. 


Tbe Cuſtom of London ſhall be certified by 


the Mayor and Aldermen, by the Mouth of the 


Recorder. Co. Lit. 714. | 

In an Information upon the Statute 5 Elia. 
for uſing a Trade to which the Defendant was 
not bound an Apprentice, if the Defendant 


plead a Cuſtom: of the City, That he who is 
free of one Trade, may uſe any other; — 


"og 
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Wall be tried by the Mouth of the Recorder. 
Roll. Tit. Trial, 579. G. pl. 3. dls on 
Note this Difference, he that is free of one 
Manual Trade, cannot uſe another Manual 
Trade: But it is otherwiſe of thoſe Trades 
which are not Manual: In ſuch, one that is 
free of one, may ule another by the Cuſtom. 
Liberties claimed by Cuſtom in London, the 
Cuſtom of making Indentures of Apprentice- 
ſhip void, if not inroll:d within a Year, the 
Cuſtom to deviſe Lands, Foreign Attachment, 
Oc. | ſhall be tried by the Mouth of the Recor- 
der. But the Iſſue, whether there be a Market 
every Day in the Week in London, ſhall be tri- 
ed per Pais, becauſe the Iſſue is not upon the 
Cuſtom. Roll. Tit. Trials, 580. Vide hic cap. 8. 
18. A Matter of Record being mixt with a Matter of 
Matter of Fact, ſhall be tried per Pais, and not Record mixt 
by the Record. Hob. 244. Peter and Stafford's with Matter 
Caſe, woo 1 | 3065; | of Fact. 
19. In Writs of Right and Appeals that ＋, 
touch Life, Trial may be by Fe Ju- 2 
5, at the Defendant's Choice; the Battel, in Writ of 
2 Writ of Right, muſt be by Champions, (who Right» 
muſt be Freemen) but in an Appeal it muſt be 
in proper Perſon. The Champions in a Writ of 
Right are not bound to fight longer than un- 
til the Stars appear; and if the Champion af 
the Tenant can defend himſelf until then, the 
Tenant ſhall prevail: The Judges of the Court 
of Common Pleas are Judges of the Battel, in 
a Writ of Right; and the Judges of the King's 
Bench, in an Appeal of Felony. It ſeems they 
| ſeldom or never killed one another in this Tri- 
al of Battel, for their Weapons are but Batoons, 
and be that was vanquiſhed, was preſently up- 
on Proclamation made to acknowledge his Fault 
in the Audience of the People, or elſe to cry 
| =. | . Cravant 


Recovery by 


5 Default. 


Per judici-. 
Dei, namely, per calidum ferrum vel aquam, 


Of an Tſe, and the Ch. 2. 


Cravant in the Name of Recreantiſe; and up- 
on this Judgment was to be given; and aſter 
this the Recreant ſhould amitrere liberam legem, 


that is, ſhould become infamous, &c. 2 Iuſt. 


247. Finch 421. lib. 9. 31. Mirror of Jane | b 


161, 162, Cc. 1 Inſt. 294. 
Glanvil faith, The Trial by Grand Aſlize 


came by the Clemency of the Prince. Eft au- 
tem (ſaith he) Magna Aſſiſa Regale quoddam 
beneficium, Clementia Principis, de confilio Pro- 
cerum populis indultum. © 
For the Trial of Treaſon, Murder and Fe- 
lony, as well upon Appeals as upon Indict- 
ments, ſee Staundf. Pleas of the Crown. © © 
By Glanvil, cap. 1. lib. 14. it appeareth, he 
Trial of theſe Crimes by the old Law was 
this: If there were no direct Proof nor Accu- 
' ſer, or if there was any Accuſer or direct 
Proof, yet if the Party denied the ſame, then 
the Trial was by Wager of Battel, if the Par- 
ty accuſed was not ſixty Years old, and of 
- ſound Limbs; but if by was older or not 


found, then he was to be tried per judicium 


that is, if he was a Freeholder, he was to run 


bare-foot and bare-leg'd over a Row of bot 
Iron Bars; and if he paſſed three Times without 
Stop or Fall, he was acquitted. And if he was 


a meaner Perſon, called Ruſticus, he was to run 
through Veſſels filled with ſcalding Water. 
20. In a Writ of Diſceit, upon a Recovery 
) by Default, the Trial ſhall be, if the Judg 
ment was given upon the Petit Cape, by t 


Summoners,  Summoners ; if upon the Grand Cape, by the 


Pernors, 
Veiors. 


Summoners, Pernors or Veiors, and not per Pais; 
So if a Recovery by Default in à real Action be 


Nient Com- e to Pym _ Une moo; "Oran com- 
priſe. { * | £ 5 = "priſe, | 


ß INS 8; SOT 6. Fs Fu 


Ch. 2. ſeveral Sorts of Trials thereof. 17 
priſe, this ſhall not be tried per Pais, but by 
= Summoners and Veiors, Lib. 9. 32. 
En Aſjiſe if the Iſſue be, whether the Land 
was extended in an Elegit, &c. this ſhall be 
tried by the Extendors joined with the Aſſize, 
31 A. 6. vide Roll. Tit. Trial, 581, 582. 
Of Trials per I Eſcheator, per Examination, Eſcheator, 
vide ib. bueriff. 
In an Appeal, if the Exigent be awarded, 
and the Party pray a Writ to enquire of the 
Goods and Chattels, and to ſeize them, this 
may be awarded to the Eſcheator, or Sheriff, 
at the Election of the Court. 41 AJ. 13. vide 
hic cap. 24, 27. 
21. In Debt upon a ſimple Contract, De- Wager of 
* cc. the Trial may be by Hager of Law . 
r per Pais, at the Defendant's Election. But 
—— the Defendant wageth his Law, he ought 
to bring with him Eleven of his Neighbours, 
who will avow upon their Oath, that in their 
Conſciences he ſaid true, ſo as he himſelf 
muſt be ſworn de fidelitate, and the eleven de 
credulitate, ib. Finch 423. and 1 uſt. 295. you 
may read excellent Learning concerning this 
Trial. | 
22. If Profeſſion be denied, it ſhall be tried Profeſſion 
by the Court Chriſtian, but if the Time of 
the Profeſſion be in Iſſue, this ſhall be tried by 
the Country, /ib. 4. 71. So though an Inrol- 
ment, or other Matter of Record, cannot be Inrolment. 
tried per Pais, yet the Time when the Inrol- 
ment was made, may be tried per Pais; ſo 
whether the Party appeared in ſuch a ad Fo or Appearance. 
on ſuch a Day, c. ſhall be tried per Pais. Cxo. 
3. Part, 131. So whether one was Sheriff ſuch sberitf. 
a Day or not, Cro. 1. Part, 421. Admiſſion, In- Admi 
ſtitution, Plenarty and Ability of the Perſon ſhall Plenarty, 
be tried * Ws Biſhop: 8 Induction ſhall be &. 
tried 


, 
q 
\ 
: 
4 
. 
Z 
3 
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tried by the Country, atid ſo ſhall Avoidance 
by Reſignation, Dyer 229. Moor 61. And 
void or not void, ſhall be tried per Pais, 1 Inſt. 
344. and Plenarty if the Clerk be dead. Mir- 
ror of Juſtice 324. lib. 6. 49. The Cauſe of 
Refufal of a Clerk by the Biſhop ſhall be tried 

as by the Metropolitan, if the Clerk be living; 
dut per Pais, if he be dead. /.5.58. - 
Per Spiritual Ability ſhall be tried by the Ordinary, if the 


Law. Clerk be alive; but if dead, then per Pais: 


* 42 Inſtitution, ay 1 full or not full, Pro- 


feſſion, unleſs al 1 
moveable at Will or perpetual, general Ba- 
ſtardy, the Right of Eſpouſals, Divorce, @c. 
hall be tried by the Biſhops: But in many 
Caſes, theſe Matters being mixed with other 
Circumſtances, ſhall be tried per Pars. th 


| | Per Pais: As if the Church be void by Reſignation, 


For although or void or not void, Induction, Inftitution and 


| Infticution, Induction together, becauſe the Common Law 


— Chal be preferred, Prior or not Prior. 


tual, yet Avoidance, InduRion, Oc. are notorious to the Country. 


Note; Mar- Baſtardy alledged in a Stranger to the Writ, | 


riage of a or in one dead, or Abatement. of the Writ, 
We elf whether a Feme be a Feme Covert in Poſſeſ- 
be tried per ſion, Oc. in Treſpaſs, by Baron and Feme, 
Pais, but not 'Nient 1 feme Thall be tried per Pais. And 
the Right of ſee in Roll. Tit, 0/48 584, Cc. many Caſes 
— Where Baſtardy, arriage, Cc. ſhall be tried 
couple in loyat per Ee Spiritual, or per Pais. The Time, Cc. 


N Ma rimony,, of Confecration of 3 iſhop, and of other Spi- 
18 


e Yitoal Matters, ſhall be tried per Pais. By what 
muſt berried Spirirusl Perſon the Trial ſhall be, and for what 
on mt, ß , 
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edped in a Stranger, Prior re- 
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23. An Ideos found ſo from his Nativity by Ideot. 
Office, may come in Perſon in the Chancery, 

before the Chancellor, and pray that before him 

and ſuch Juſtices or Sages of the Law, which 

he ſhall call to him, (who are called the Coun- © 

ſel of the King) he may be examined whether 

he be an Ideot or no; or by his Friends he may 

ſue a Writ out of Chancery, retornable there, 

to bring him into the Chancery, ibid. coram no- 

bis & concilio noſtro ecaminaud. Lib. 9. 31. ; 

24. If it be in Queſtion, Whether the She- Sheriff, 
riff made ſuch a Retorn or not, it ſhall be 
tried by the Sheriff: If whether the Under- 

Sheriff made ſuch a Retorn or not, it ſhall be Retorn. 
tried by the Under-Sheriff : If the Queſtion be, 
Whether ſuch a one be Sheriff or not? he is 

made by Letters Patent of Record, and there- 

fore it ſhall be tried by the Record, 1b. Cro. 1. 

Part, 42. l ö 

25. If an 4 1575 That he commenced Dures: 
bis Appeal before: the Coroner per dures, this 
ſhall be tried by the Record of the Coroner; and 
if it be found that he did it without dures he 
ſhall be hanged. Broke Corone 74. | : 

26. The Trial, Whether a Statute ſhewed Statute. 
before, be the true Statute or not, Thall be by 
the Examination of the Mayor and Clerk of 
the Statutes, which took the Statute, and not 
per Pais, ib. Whether a Statute hath two Seals 
or not, ſhall be tried per Pais. Leon. 228, 229. 

27. In Aſſize, the Tenant ſaid, That the Eſcheato®; _ 
Lind were taken into the King's Hands, this 

ſhall be tried by the DOLL of che Ef- 
cheator. Roll. Trial, 582. L. . | 

28. If one in Avoidance of: an Outlawry, Certificate: | 
alledge that he was in Priſon at Boardeaux, ul- 
tra mare in ſervitio Majoris de Bourdeaux, this 


hal be tried by E ** Contificate ; and 
itt 


20 


Meſſenger. 
Petit Cape. 


Bailiff. 


Almanack. 


that it hath countervailed the Verdict of a 


Ordeal. 


then his Trial was to be per aquam, and that 
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in ſuch like Caſes, other Trials ſhall be by 


the Certificate of the Marſhal of the Hoſt, and by 
the Captain of Calais, and alſo by Meſſenger, 
of a Thing done beyond Sea. Ib. 583. N. 3. 


29. At the Petit Cape, the Tenant ſaid, 
That he was impriſoned three Days before 
the Default, and three Days after; this ſhall 
be tried by the Examination of the Attorney. 
Nient Attach. per 15 Jours in A(ſize ſhall not 


be tried per Pais, but by Examination of the 


Bailiff. 16. | 4 
30. It ſeems an Almanack is ſo infallible, 


Jury. For in Error of a Judgment given in 
Lynne, the Error aſſigned was, That the Judg- 
ment was given at a Court held there on the 
16th Day of February, 26 Eliz. and that this 
Day was Sunday, and it was ſo found by Exa- 


mination of the Almanacks of that Year: Up- 


on which it was ruled, that this Examination 
was a ſufficient Trial, and that a Trial per Pais 
was not neceſſary, although it were an Error 
in Fact; and fo the Judgment was reverſed. 
Cro. 3 Part, fol. 227. 1 Leon. 242. the ſame 


_ Caſe, and there it was faid, it was twice fo 


ruled before. | 

31. In ancient Times there was a Trial in 
Criminal Cauſes called Ordalium; for upon 
Not guilty pleaded, the Defendant might put 
himſelf upon God and the Country (as is the 
Uſe at this Day) or elſe upon God only; and 
then if he was a Freeman, he was to be 
tried per ignem, that is, he was to paſs over 


Novem vomeres ignitos nudis pedibus ; and if 


he was not hurt by this, then he was to be ac- 
called Fudicium Dei ; but if he was a Slave, 


divers 


- 


quitted, otherwiſe condemned; and this was 


38 
' 
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divers Ways, which all appear in Lambard, 

verbo Ordalium. From which kind of Trial I 

preſume we ſtill retain this Expreſſion of an 

innocent Perſon, That he need not fear Fire or 

Water: This Manner of Trial was firſt pro- 

hibited by the Canons, then by Parliament: The 

Trial by Battel is likewiſe prohibited by the Battel. 
Canons, but not by Parliament, as you may 


read in the Ninth Report, fol. 32. and in the 
Authorities there cited, which I therefore omit 
to recite here, (though I have the Books by 


me) and ſo in this whole Treatiſe, where I 

refer you to a Book, I ſhall not ſet down the 

Authorities cited in that Book, which will 

avoid Prolixity. 3 
32. When the Matter alledged extendeth which Trial 

to a Place at the Common Law, and a Place ſhall be firſt. 

within a Franchiſe, it ſhall be tried at the Com- 

mon Law. 1 Inſt. 125. 4 Inſt. 221. ; 

In what Caſes a Trial in one Iſſue ſhall bind Trial in one 


the ſame Party in another Iſſue, upon the ſame Iflue binds in 


Matter. : another. 


* 


In Debt againſt two per ſeveral Præcipes, 


| if one plead a Releaſe, and they are at Iſſue 


2 the Deed, and the other plead the ſame 
Iſſue, if it be found the Deed of the Plaintiff 
in the former Iſſue, this ſhall bind him in the 
ſecond Iſſue. 12 H. 4 8. 

In Treſpaſs, if the Defendant plead Ville- 
nage in the Plaintiff, if this be found againſt the 
Defendant, this ſhall bind him in the ſame Iſ- 
ſue, in another Action in the ſame Court, be- 
twixt the ſame Parties. 44 Aſ.5. : 

If a Man be found guilty of a Conſpiracy 
upon an Indictment at the King's Suit, this 
ſhall not bind in a Writ of Conſpiracy at the 
Suit of the Party, but he may plead Not 
Guilty. 27 4. 13, | | 

4 If 


* 
* 


by 
o. 


In what Ca ſes 
Trial againſt 
one ſhall be 
againſt o- 
therg. 


At what 
Time the 
Trial ſhall 


/ an Iſſue, and the Ch. 2 


If a Man upon an Indictment of. Extortion, 
confeſs it, and put himſelf in the King's 
Grace, and makes Fine, &c. this ſhall bind 
bim, and he ſhall not plead Not guilty to the 


Suit of the Party; for a Confeſſion is ſtronger 


than a Verdict. 27 Af. 57. per Sharde. Vide 
Roll. Tit. Trial, 625. 


He which is not Party to the Iſſue, nor can 


have Attaint, or challenge the Inqueſt, ſhall 


not be bound by the Trial. 11 H. 4. 30. 
And therefore in Treſpaſs againſt two, and 


one pleads a Releaſe, and the other juſtifies as 
his Servant; if the Iſſue be found againſt the 
Maſter, it ſhall not conclude the Servant. 11 
H. 4. 30. Neo. N. 625. K. 24. 5 
One ſhall not be compelled to try a Tra- 
verſe the ſame Seſſions he makes it; for a Man 
ſhall have Time to make bis Defence, and is 
not ſuppoſed to be ready to anſwer ſudden Ob- 
jections; and for this Reaſon many Judgments 
upon Indictments have been reverſed. Roll. 
Trial, 625. L. 1. | 
juſtices of Oyer and Terminer, nor Juſtices of 
Peace, cannot inquire and determine the ſame 
Day: But Juſtices of Gaol- Delivery and Juſtices 
in Eyre may. Ibid. „„ 
Juſtices of Peace cannot proceed to the De- 
livery of a Perſon indicted of Felony before 


them the ſame Day he is arraigned. 22 Ed. 4. 


Coron. 44. Declared by all the Juſtices of Eng- 

land, to be obſerved as a Law. 1bid. 
In an Indictment in B. R. or in the ſame 

County; and removed thither, the Defendant 


may be arraigned and tried the ſame Day. For 
the King's Bench is a Court of Eyre for all Of- 


fences in that County: Otherwiſe of an Indict- 
ment removed out of another County. Vide 
Roll. Tit. Trial, 626. many Caſes de co. 
Ss : 33. All 
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33. All Matters done out of the Realm of Martial Af. 
England, concerning War, Combat, or Deeds“ 
of Arms, ſhall be tried and determined before 
the Conſtable and Marſhal of England, before ng 
whom the Trial is by Witneſſes, or by Com- Witneſſes, or 
bat, and their Proceeding is according to the Combar. 
Civil Law, and not by the Oath of twelve 
Men. 1 Inſt. 261, Wherefore if the King's 
Subject be killed by another of his Subjects in 
any foreign Country, the Wife or Heir of the 4 
Dead, may have an Appeal before the Conſta- | 
ble and Marſhal, whole Sentence is upon the 
Teſtimony of Witneſſes or Combat. 1bid. 74. 

So if a Man be wounded in France, and die 
thereof in England. Ibid. 4 Inſt. 140. 

It is worthy our Obſervation, to take No- What Iſſue 
tice when there are ſeveral Iſſues, which of {hall be fiſt 
them ſhall be firſt tried; and for this you ed. | 
have already heard, That where Iſſue is join- 
ed for Part, and a Demurrer for the Reſidue, 
the Court may direct the Trial of the Iflue, or 
judge the Demurrer firlt, at their Pleaſure; Latch 4. 
though by the Opinion of Dodderidge, it is the 
beſt Way to give Judgment upon the Demur- 
rer firſt, becauſe when the Iſſue comes. after- 
wards to be tried, the Jury may afſefs Damages Damages. 
for the whole. E 

A Scire facias was brought upon a Recogni- 

⁊ance in Chancery, the Ter-tenants pleaded ſeve- 
ral Pleas, the Plaintiff demurred to one, and 
took Iſſue on the other, the Record was ſent 
into B. R. to try the Iſſue, and it was tried, 
and Verdict pro Plaintiff, the Demurrer not 
being argued; and it was adjudged per B. R. 
that Judgment ought to be given on both by 

that Court. ceffrſun and Dawſon's Caſe, 2 Keb. 621. 

Hill. 21. 22 Car. 2. B. R. Vide for theſe 10 
Things, 1 Roll. Abr. 5 34, 535. Roll. Rep. 287. 
GS - and 


Immaterial 
Iſſue. 


Plea to the 
Writ. 


J an Iſſue, and the Ch. 2. 
and in the principal Caſe, 4 Inſt. 80. was de- 
nied to be Law. 8985 | 

An immaterial Iſſue joined, which will nor 
bring the Matter in Queſtion to be tried, is 
not helped afrer Verdict by the Statute of 
Jeofails, but there muſt be a Repleader; be- 
cauſe this is a Matter of Subſtance; for if 
there were no Iſſue, there could be no Ver- 
dict, apd ſo it is as if nothing had been done 
in the Cauſe. | | 


In an Action againſt two, the one pleads 
in Abatement of the Writ, the other to the 


Action, the Plea to the Writ ſhall be firſt tried; 


for if that be found, all the whole Writ ſhall 


abate, and make an end of the Buſineſs; for 


Plea to the 
whole firſt 
tried. 


Releaſe. 


Roll. Tit. 
Trial, 628. 


Plea which goeth to the whole fhall be firſt 


Diſeharge of 
one diſchar- 
geth both. 


the Plaintiff ought not to recover upon a falſe 
Writ. 1 Inſt. 125. b. | ba 

In a Plea Perfonal againſt divers Defen- 
dants, the one Defendant pleads in Bar to 


Parcel, or which extendeth only to him that 


pleadeth it; and the other pleads a Plea which 
oeth to the whole: The Plea that goeth to 
the whole (that is) to both Defendants ſhall 
be firſt tried, becauſe the other Defendant 
ſhall have Advantage thereof; for in a Perſo- 
nal Action, the Diſcharge of one is the Diſ- 
charge of both. | 


As for Example; If one of the Defendants 


in Treſpaſs pleads a Releaſe to himſelf, 
(which in Law extends to both) and the o- 
ther pleads Not Guilty (which extends but to 
himſelf;) or if one pleads a Plea which ex- 
cuſeth himſelf only, and the other pleads an- 
other Plea which goeth to the whole, the 


tried ; for if that be found, it maketh an end 
of all: And the other Defendant fhall take Ad- 
vantage hereof, becauſe the Diſcharge of one 


18 
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s the Diſcharge of both. But in a Plea real it 
is otherwiſe, for every Tenant may loſe his 
Part of the Land; as if a Pracipe be brought 
as Heir to his Father againſt two, and one 
pleads a Plea which extendeth but to himſelf, 
and the other pleads a Plea which extends to 
both, as Baſtardy in the Demandant, and it is 
found for him, yet the other Iſſue ſhall be 
tried; for he ſhall not take Advantage of the 
Plea of the other, becauſe one Jointerant may 
loſe his Part by his Miſplea. 1 Inſt. 125. 6. 

Brown and Staundjord, Juſtices, conſulted 
with Grammarians in Thipgs of Grammar; 
and Hulls a Bachelor of Law (tempore H. 6.) 
was called into Court to ſhew the Difference 
between preciſe and cauſative Compulſion. Vide 
Plow. 122, 127, 128. | | 

Paſch. 16 Car. 2. B. R. An Action of Tro- 
ver, Cc. was brought de ſex Capitalibus fibu- 
latis, Anglice, ſix laced Coifs; after Verdict 
for the Plaintiff, it was moved in Arreſt of 
Judgment, that the Latin Words were both 
Adjective, and ſo not certain: But it was an- 
ſwered, That Capital is a Subſtantive, and the 
Nomenclator of Weſtminſter- School was produ- 
ced to warrant it; and it was adjudged for the 
Plaintiff accordingly ; and the Court allowed 
that Authority before Rider's Dictionary. 

Henley and Burſtal; In the pleading and Chriftian 
joining of the Iſſue, the Defendant's Chriſtian Name a- 
Name was miſtaken ; and reſolved by the mended. | 
Court, that it might be amended, it being right 
before in the Record. 1 Ventr. 25. 

A Bill was exhibited in Chancery, complain- New Trial 
ing that a Verdict in Replevin had been un- directed by 
duly obtain'd; and it was decreed that there the Court of 
| ſhould be a new Trial, the Complainant pay- 9,917 
ing the Coſts of the former: This could not — 

| | | have 


6% . an{ſn, aud h. Chin; 
have been tried again at Law, becauſe the Ver- 
dict in Replevin is concluſive. 2 Vent. 35. 

juror produ- Goodman verſus Cotherington; the Jury be- 


eing a Court- ing charged with an Iſſue, and departed from 


Roll to = . the Bar, one of them went from his Com- 
Cautk for a panions and fetched a Court-Roll, which in- 
new Trial. duced the Jury to find for the Plaintiff; and it 
was held to be a good Cauſe for a new Trial : 
But Twiſden ſaid, that in Caſe of ſuch a Miſ- 
carriage in Pais, no Notice ſhould be taken 
of it on Affidavits, unleſs it were indorſed on 

| the Poſtea, 1 Siderfin 235. 
A Term's Throgmorton's Caſe ; where an Iſſue is join- 
, „ re. ed and a Year paſſes, the Plaintiff cannot bring 
Tue ne the Cauſe to Trial without giving a Term's 


where the g : 
Cauſe has Notice. Per Cur. If Notice were given the 


been a Year Term before, and they did not proceed that 


at Iſſue, Term, but the next, then fourteen Days No- 
Not fo where tice is ſufficient; and if after a Year is lapſed, 
the Defen- the Defendant will try the Iſſue by Proviſo, a 
dant tries it Jerm's Notice is not neceſſary, for that the 
by F roviſo. Plaintiff ought to be at all Times ready to try 
it. 1 Sider fin 34. | 

Need not Sir Hugh Povey's Caſe; the Court held, 
give a Year's That ſince the Defendant, by his Privilege of 
Mete. Parliament, had delayed the Plaintiff above a 
4 oecaſi- Year after Iſſue joined, the Plaintiff ſhould not 
onstheDelay be obliged to give him a Term's Notice of Tri- 
by his Pri- al, any more than where a Defendant flays the 
vilege, & Proceedings by an Injunction obtained out of 

Chancery. Ibid. 92. 


— 


Notice for a Rex verſus Baron; it was held, That No- 
Priſoner left tice of Trial left with a Turnkey of the Mar- 
=P 3 GHhalſea, eight Days before the Trial, was good 
Days before Notice, as well in Criminal Caſes as Civil. Sid. 
the Trial, 231. E: „ | 
ſufficient. ; 


Where 


"| f 


92 


* 2 * _ <4. 
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Where Iſſue is joined upon an Indictment Defendantin 
of Perjury, and the Proſecutor does not try it, Indictment 


the Party indicted may try it by Proviſo. 1 Sid. — 2 b 


_ OST Tñt[—᷑d Proviſo. 
, Lead verſus Dauſon; in an Information of Where a 
Perjury, it was found for the King, and mo- new Trial 
ved upon ſeveral Affidavits to have a new may be 
Trial. The Court were of Opinion, That 8 
they had not Power to grant a new Trial, © 
without Conſent of the Counſel for the King, 
although to them there appeared ſufficient 


Cauſe for a new Trial: But they agreed, That 


in Debt by an Informer, the Court might grant 


a new Trial upon Cauſe ſhewn, without Con- 
ſent of the Counſel, becauſe there the Party 


had Intereſt. 1 Sid. 49. FT | 
Wheeler verſus Honour; it was there held, 
That a new Trial ought not to be granted af- 
ter a Trial at Bar, but upon great Cauſe ; and 
it was ſaid, There were not above two Inſtan- 
ces to be met with, where a new Trial had 
been granted upon a Motion after a Trial at 
Bar. Sid. 58. 


If Matter of Fact and Matter of Record Fad mixed 


with Matter 


are lo intermixed that they cannot be divided, f Record, 


the whole ſhall be tried by the Country. Sid. to be tried 
VEE per Pais. 
Watſon verſus Baker ; If an Iſſue be, whe- Avoidance 


ther a Church be void or not void, this ſhall and Plenar- 


be tried by the Country; but if the Iſſue be, 22 — 


whetber the Church is full or not full, it ſhall 
be tried by Certificate: So if the Iſſue be, whe- Covert or 
tber ſuch a Feme be Covert or Sole, this ſhall Sele per Pais. 


be tried by the Country; but if unque accouple Loyal Matri- 
in loyal Matrimony, it ſhall be tried by Certi- mony per 
ficate. And the Reaſon of thoſe Caſes is, Certificate. 
That void or not void, Covert or Sole, are | 
Things notorious to the Country, and diſtin- 

"047 guiſhable, 


guiſhable by them; but Plenarty or Loyal 
Matrimony are not within their Conuſance, 

The Reaſon. and therefore not triable by them; for Plenarty 
is by Inſtitution, and Loyal Matrimony ought 

to be agreeable to the Laws eſtabliſhed in that 

Caſe, of which the Country are not Judges. 

| Stags + 92 „ 
Breach of Gilbert verſus Martin; an Action of Cove- 
Covenant af- nant was brought in Hampſhire, and a Breach 
+. 97; dag aſſigned for not repairing a Houſe in Berkſhire, 
5 Mic.trial, and Iſſue joined upon non infregit Conventio- 
b nem. And a Verdict for the Plaintiff in Hamp- 


ſhire: Mov'd in Arreſt of Judgment, that this 
was a Miſ-trial; and of that Opinion was the 


Court. Sid. 157. $71" "OY I 
View after Bulſtrode verſus Hall and Stevexs; the View 
the Jury ap was granted in a Trial at Bar, after the Jury 
your had appeared and heard Part of the Evidence. 
Sid. 148. 218 PT A 
No new Tri- Rex verſus Davis & al. An Information for 
al after Ac- an Aſſault and Riot was tried at the Aſſizes 
quittal. for Devon, and a Verdict for the Deſendants 
| that they were not guilty, And on a Motion 
1 for a new Trial upon Affidavits of the Fact, 
and that the Judges Directions were to find the 
Aſſault, it was denied, for the Court ſaid, there 
could be no Precedent ſhewn for it in Caſe of 
Acquittal. Shower 336 , 
Trial by two Where a Trial is not by Jury, but per Teſtes, 
Witneſſes. there muſt be two in all Caſes, Shower 361. 
Rex verſus Bear, Hill. 10 W. z. B. R. In- 
dictment for Compofing, Writing, Making and 
Collecting ſeveral Libels; reſolv'd that the 
whole Libel need not be ſet forth in the In- 
dictment; but if any Part qualifies the reſt, it 
may be given in Evidence. Salkeld 417. 
If a Libel be publickly known, having a 
written Copy of it is an Evidence of a Publi- 
1 cation, 


RT 
&4 
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XZ cation; but otherwiſe, where it is not known 
co be publiſhed. Ibid. | | 12 
's Mich. 6 A. B. R. Ejectment laid in Devon- Death of De- 
bre, to be tried at Exeter, the Defendant fendant be- 
died the Day before the Aſſizes began at Exe- fore the 
ter; and upon a Trial on full Evidence, Ver- ec 
dict pro Quer. and Motion in Arreſt of Judg- ids 3 
ment. Et per Cur. Firſt, the Death of either Statute; but 
Party before the Aſſizes is not remedied by the if after Com- 
Statute ; but if the Party dies after the Aſſizes miſhon-Day, 
begins, though the Trial be after his Death, 
that is within the Remedy of the Statute ; for 
the Aſſizes is but one Day in Law, and this is 
a Remedial Law, and ſhall be conſtrued favour- 
| ably. .'2. The Court held, That in this Caſe - 
it was in their Diſcretion, whether they would 
upon Motion arreſt Judgment, or put the Par- 
ty to a Wrir of Error; accordingly they refuſed 
to arreſt the Judgment, and the Party was put 
to his Writ of Error, that the Point might 
be put in Iſſue and tried by a Fury. Sal- 
keld 8. a, 1 | 
' Duke's Caſe, Mich. 9 V. 3. B. R. Duke, | 
was upon a Trial at Bar convicted of Perju- Joc _—_ 
ry, and upon the Capias he was outlawed, and ral Punifh- 
upon the Exigent it was moved, That Jodg- ment cannot 
ment of the Pillory might be given againſt him be given a- 
in his Abſence. Et per Holt Ch. J. Judg- Fin Ap one in 
ment cannot be given againſt any Man in his 4 ; 
Abſence for a corporal Puniſhment, there is no 
ſuch Precedent. If a Man be outlawed of Fe- 
| lony, Execution was never awarded againſt 
the Felon till brought to the Bar. A Capias 
ad Satisfaciendum Domino Regi pro fine, is 
coinmon, but there. never was a Writ to take 
a Man and put him in the Pillory; and ſo ſays 
Sir Samuel Aſtry upon Search of Precedents. 
Salleld 4oo, 


Duke 


30 D an Ine, andthe Chis i 
Judgment Duke of Norfolk's Caſe; Jin. 1 A. B. R 
may be after A Verdict was given in Eaſler Term, and be- 
4 -og ſore Judgment ſigned, the Plaintiff died. E:: 
vided it be per Holt, Ch. J. That ſhall not hinder tbe 
within two Judgment. being enter d, provided it be with- 7 
Terms after in two. Terms after; and the Statute of Frauds 
Verdict. and Perjuries only requires the Time of Sign- 
| ing, ſhould be enter'd upon the Roll; and this 
is only for the Benefit of Purchaſers; ſor if 
Judgment be ſigned in the Vacation, yet tis 
enter'd as of a Term before, and none but 
a Purchaſer ſhall be admitted to ſay, it was 
ſigned as of any other Time; and it is the | 
Courſe of the Court, to let all Things be done 
in the Vacation as of the Term before. Sal- 
keld 401. 1 132 A Wt Jo 7 
full Cofts in By the 8 & g? . 3. cap. 11. Intitled an Aci 
Tre ſpaſs, Sc. for the better preventing frivolous and wexati- 
to every De- ous Suits, it was enacted, That where ſeve - 
fendant ac- „ral Perfons ſhall be made Defendants to any 
8 upon c Action of Treſpaſs, Aſſault, Falſe Impri- 
© ſonment, or Ejettione firmæ, and any one or 
© more ſhall upon Trial be acquitted by Ver- 
dict; every Perſon ſo acquitted ſhall recover 
© his Coſts of Suit, unleſs the Judge ſhall im- 
mediately after the Trial in open Court, 
certify upon the Record that there was a 
reaſonable Cauſe, for making ſuch Perſon or 
Perſons a Defendant or Defendants to fuck 
Action. 4 ? | 4 TITE „„ 
Cofts upon a And that if any Perſon. ſhall commence in 
Demurrer. any Court of Record any Action or Suit, 
wherein upon Demurrer Judgment ſhall be 
given againſt the Plaivtift or Defendant; 
bor if at any Time after Judgment given for 
Coſts on a the Defendant, the Plaintiff ſhall ſue a Writ 


Unleſs the 
Judge certi- 


a A M a Ar 


M aA aA _ aa 


Writ of Er- of Error, and the ſaid Judgment ſhall be af- 
. © firmed, or the ſaid Writ diſcontinued, or tue 
| 7 Plain- 1 
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c Plaintiff nonſuit therein, the Defendant ſhall 


* < have Judgment to recover his Coſts againſt 

4 c ſuch Plaintiff, and Execution by Capias ad 

4 © ſatisfaciendum, Fieri facias or Elegit. 
e „That in all Actions of Waſte and Debt, Cofts in Debt 
4 upon the Statute for not ſetting forth of for not ſet- 
5 Tubes, where the Damage found by the tins ont 


Jury ſhall not exceed twenty Nobles ; and 
© in all Suits upon Writs of Scire facias * 
© And upon Prohibitions, the Plaintiff, obtain- 
ing Judgment, or Award of Execution af- 
* ter Plea pleaded, or Demurrer joined there- 
© in, ſhall likewiſe recover his Coſts of. Suit ; 
© and if the Plaintiff become nonſuit or diſcon- 
© tinue, or a Verdict paſs againſt him, the 
© Defendant ſhall have Coſts and Execution 
©: for-the ſame. | 0 4 ]; th 
© That in all Actions of Treſpaſs commenc'd Wilful Treſ- 
© in any Court of Record, where it ſhall ap- Pats, full 
© pear at the Trial, and be certified by the Softs. 
Judge on the Back of the Record, That the 
0 e Was wilful and malicious, the Plain- 
< tiff ſhall recover not only his Damages, but 
© full Coſts of Suit. TT ea | 
© Provided nothing herein contained ſhall al- Not extend- 
ter the Laws in Being, as to Executors and ed to Execu- 
© Adminiſtrators, in ſuch Caſes where they are tors; and Ad- 
© not at preſent liable to pay Coſts of Suit, n 
_ © That in all Actions to be commenced in Plaintiff or 
© any Court of Record, if the Plaintiff die af- Defendant 
© ter an interlocutory Judgment, and before a Ying after 
f final Judgment, the {aid Action ſhall not a- ey fa 
= © bare, if the ſaid Action might be originally 4 41 
> * proſecuted by his Executors or Adminiſtra- before a final 
© tors; and if the Defendant Die after ſuch in- Judgment, 
* terlocutory Judgment, and before a final os on 
© Judgment, the Action ſhall nor abate, if ſuch hate. 
Action might be originally proſecuted againft 
a | | « his 
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Death of one 


of the Plain- c 
riffs or De- 
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more than 
one, ſhall not 
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Action. 
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Debt on 
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for Non per- 
formance of 


c 
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he thinks fit. 1 


And the os 
ry may aſſeſs 
Damages ac- 


cordivgly. - 
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his Executors or Adminiſtrators; and the 


Executors or Adminiſtrators of ſuch Plaintiff, 
after ſuch interlocutory Judgment, may have 
a Scire facias againſt the Defendant if li- 


ving; or if dead, againſt his Executors or 
Adminiſtrators, to ſhew Cauſe why Dama- 


ges ſhould not be aſſeſſed and recovered a- 
gainſt him or them; and if he or they do 
not appear at the Return, and ſhew ſuffici- 


ent Cauſe: to arreſt the final Judgment, or 
being returned warned, or upon two Writs 
of Scire facias, it being returned that the 
Defendant had nothing whereby to be ſum- 


moned, or could not be found, a Writ of 


Inquiry of Damages ſhall be awarded, which 
being executed and returned, Judgment final 


ſhall be given for the Plaintiff, his Executors 


or Adminiſtrators. | | 


© Tf there be two or more Plaintiffs or De. 
fendants, and one die, if the Cauſe of Ac- 
tion ſurvive to the ſurviving Plaintiff, or a- 


c gainſt the ſurviving Defendant, the Writ or 


Action ſhall not abate; but ſuch Death being 
ſuggeſted upon the Record, the Action ſhall 
proceed. | _ | . 

That in all Actions proſecuted in any 
Court of Record, upon any Bond or penal 


Sum for Non - performance of Covenants, the 


Plaintiff may aſſign as many Breaches as he 
ſhall think fit; and the Jury at the Trial 
ſhall and may aſſeſs Damages for ſuch of the 
faid Breaches ſo aſſigned, as the Plaintiff at 
the Trial ſball prove broken, and the. like 


© Judgment ſhall be entered on ſuch Verdict 


as hath been uſually done in ſuch Actions. 
And if Judgment be given for the Plaintiff, 
upon Demurrer, Confeſſion or nibil dicit, 
the Plaintiff upon the Roll may ſuggeſt as 
= - many 
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© many Breaches as he ſhall think fir, upon 
« which ſhall iſſue a Writ to ſummon a Jury 
to appear at the Aſſizes of that reſpective 
County, to inquire of the Truth of every 
© one of thoſe Breaches, and to aſſeſs Dama- 
< oes accordingly : And the Juſtices of Aſſize 
8 Tall make Return thereof to the Court from 
© whence the ſame iſſued : In Caſe the Deſen- 
dant after ſuch Judgment entered, and be- 
© fore ſuch Execution executed, ſhall pay into 
Court ſuch Damages ſo aſſeſſed, and Coſts 
of Suit, a Stay of Execution ſhall be enter- 
ed of Record; or if by Reaſon of Execution 
executed, the Plaintiff or his Executors or 
Adminiſtrators, ſhall be fully paid all ſuch 
Damages, together with his Coſts and rea- 
ſonable Charges, the Body, Lands, and 
Goods of the Defendant ſhall be forthwich 
© diſcharged, and the Satisfaction entered upon 
Record : Yet ſhall ſuch Judgment ſtand arid 
be as a farther Security to anſwer the Plairi- 
tiff, his Executors, &c. ſuch Damages as 
ſhall or may be ſuſtained, for farther Breach 
of any Covenant in the fame Deed or Wri- 
< ting contained, upon which the Plaintiff, 
© Oc. may have a Scire Facias upon the ſaid 
Judgment againſt the Defendant, his Heir, 
© Ter-tenants, Executors, or Adminiſtrators, 
ſuggeſting other Breaches, and to ſummon 
them to ſhew Cauſe, why Execution ſhall not 
be awarded upon the ſaid Judgment ; upon 
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aforeſaid: And upon Payment of Damages 
and Coſts, Proceedings to be again ſtay d, 
© and ſo tories quoties, and the Defendant diſ- 

charged out of Execution. 3 
By 4 & 5 Ann. c. 16. entitled, An Act for 
the Amend ment of the Law, and the better 
: D | Advance- 
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Defendant 
paying Da- 
mages and 
Coſts aſſeſſed, 


Execution te 


be ſta y d. 


But the 
Judgment to 
ſtand as a 
Security 
againſt far- 
ther Breacli- 
Cs. 


Whereupon 
the Plaintiff 
may ba ve a 
Scive fat ias. 


which there ſhall be the like Proceedings as 
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Of an Iſſue, and the Ch. 2. 


Or demurrer Advancement of Juſtice, it was enacted, That 


no Imperfe- . c 
Ctions ro be 
regarded, but 
ſuch as are 
ſet down as 
Cauſes of 
Demurrer. 


* 
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Several Mat- 
ters may be 
pleaded with. 
Leave of che 
Court. | 
If ſuch Mat- 
ter be inſuth- © 
cient, full 
Coſts. 


C 


C 
c 
c 
C 
c 
C 


upon Demurrer joined in any Court of Re- 
cord, the Judges ſhall give Judgment as the 
Right and Matter in Law ſhall appear, with- 
out regarding any Imperfection or Defe& in 
any Writ, Retorn, Pleading, or Proceſs, ex- 
cept thoſe which the Party demurring ſhall. 
ſet down as Cauſes of his Demurrer, notwith- 
ſtanding ſuch Imperfection or Defe& have 
been taken to be Matter of Subſtance, and 
not aided by 27 Eliz. c. 5. fo as ſufficient 


Matter may appear, upon which the Court 


may give Judgment. And no Exception 
ſhall be taken for an immaterial Traverſe, 
Default of entring Pledges, upon Bill or De- 
claration, or not alledging the bringing into 
Court any Deed mentioned in the Pleading, 
Letters Teſtamentary, or of Adminiſtration, or 
for Omiſſion of Vi & armis & contra Pacem, 


or either of them, or hoc parat. eſt veri ficare, 


or parat. eſt verificare per Recordum, or prout 
patet per Recordum But the Court fhall 
give Judgment without regarding ſuch Imper- 
fections or Defects, or other Matter of like 
Nature, except ſhewed for Cauſe. | 
© That the Defendant or Tenant, or Plain- 
tiff in Replevin, in any Court of Record, with 
Leave may plead as many ſeveral Matters as 
are neceſlary. il 

© Proviſo, If any ſuch Matter on Demurrer 
be judged inſufficient, Coſts ſhall be given at 
the Diſcretion of the Court: Or if a Ver- 
dict be found on any fuch Iſſue for the Plain- 
tiſt or Demandant, Colts ſhall be given in like 
Manner; unleſs the Judge certifie that the 


' Defendant, Tenant, or Plaintiff in Replevin 


had a probable Cauſe to plead it. 
. That 
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„That no dilatory Plea ſhall be received in No dilatory 
© any Court of Record, unleſs the Truth Plea to = 
< thereof be proved by Affidavit, or ſome pro- eg. 
£ bable Matter ſhewn. 09% 04 $7 : 
In Debt on a ſingle Bill, Debt, or Scire Where Pay- 
© facias upon a Judgment, the Defendant may ment may be 
« plead Payment in Bar. In Debt upon a pleaded in 
© Bond, if the Defendant, before Action e 3 
© brought; hath paid the Principal and Inte- ng ew 
rougnt, UL P P a Bond ſatiſ- 
© reſt due by the Defeazance or Condition, fied, Pay- 
© he may plead Payment in Bar. meet may be 
pending an Action on ſuch Bond, Defend- Or 
dant may bring in Principal, Intereſt and gien e 
Coſts in Law and Equity, and then the on brioging 
* Court ſhall give Judgment to diſcharge the in Principal, 


© Defendant. | | Intereſt, and 
Lazier verſus Dyer, Mich. 2 A. B. R. II. £9%s- 
yy If there be 


ſue being joined and entered as of Trinity, proceed- 
Term, the Plaintiff reſted till the Trinity Term ip, n Fact, 
following, and then gave Notice of Trial after wit'iin four 
the Term; and a Venire facias and Diſtringas Terms, there 


was taken out in the Vacation, but teſted and muſt de a 
d as of the Term. 5 Term s No- 
wi” xl : tice of Trial. 


Per Cur. This is not ſufficient Notice; 
for though in Law this was a Proceeding with- 
in the Term; yet in Fact it was a Proceeding 
in Vacation, and therefore there was not a 
Term's Notice of Trial. Salk. 457. 327 
Dom. Rex verſus Edwards, Hill. 8 V. 3. Crown pays 
B. R. Per Cur'. The King ſhall pay Coſts for Coſts for A- 
an Amendment, bur ſhall not pay Coſts for not menaments, 
going on to Trial: But where there is a Pro- f __ 
ſecutor, he ſhall pay Coſts for Amendments, o i 
and for not going on to Trial both, Sal- 
Feld rue US Vets ft; | 
Anonymus, Mich. 13 W. 3. B. R. If there Demurrer to 
be a Demurrer to Part, and an Iſſue upon the Part, and Ii- 
other Part, and Judgment be given for the ſue to other 
han I — 2 Flaintiff Pr 
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Where a 
new Trial 
will not be 
granted. 


Of the Venire Facias, and to Ch. 3. 
Plaiatif upon the Demurrer, he may enter a 
Non Prof. as to the Iſſue, and proceed to a 
Writ of Enquiry.on the Demurrer ; but with- 
out a Non Prof. he cannot have a Writ of In- 

uiry, becauſe on the Trial of the Iſſue, the 
Jury will aſcertain the Damages for that 

Part to which the Demurrer was. Per Cur”. 
Salk. 219. rot „ 1: Ml 

Watſon verſus Sutton; a new Trial will not 
be granted for Matter omitted to be inſiſted on 


at a former Trial. Salk. 273. 


4 * 5 


the Jury, though it is not much uſed, Saun- 


2 


CH A P. JIE 


Of a Venire facias; to whom it Kali 


be diretted; when to the Sheriff, 
when to the Coroners, when to Eſli- 
fors, and when to Bailiffs, when well 
awarded, &c. PO RET ne 


Hrn given you the Epitome of what 


Trials are allowed by the Common Law, 


and what ſhall be tried per Pais, and what not, 
We ſhall now apply ourſelves more particu- 


Jarty to the Trial by Juries: And becauſe a 
Lenire facias is the Foundation and Cauſa ſine 


qua non of a Jury, (I mean jin Civil Cauſes ) 


for in Criminal, as upon Indictments, the Ju- 
ſtices of Gaol-Delivery give a general Com- 
mand to the Sheriff, to cauſe the Country to 
come againſt their Coming, and take the Pa- 


nels of the Sheriff, without any Proceſs direct- 


ed to him; yet Proceſs may be made againſt 


ford 


Ch. 3. whom it ſhall be awarded: 
3 ford Pleas del Corone 155.) I will firſt recite 
the Writ in terminis, the rather becauſe I inn 
tend to order my Diſcourſe according to the 

Method of the Writ. e 


Rex, Ofc. Vic. B. Salutem. Pracipimus tibi Venire fa- 
quod venire facias coram Juſticiariis noſtris de clas. 
Banco apud Weſtm. tali die duodecim lileros 
O& legales homines de vic inet. de C. quorum qui- 
lilet habeat quatuor libras terre, tenement. vel 
reddit per annum ad minus, per quos rei veri- 
tas melius ſciri poterit; & qui nec D. E. nec 
F. G. aliqua , attingunt, ad faciend. 
quandam Jur. patriæ inter partes praditt. de 
ęlacito, &c. quia tam idem D. quam pradict. 

F. inter quos inde contentio eſt, poſuer. ſe in Jur 
ilam. Et habens ibi nomina Jur. illorum & 
hoc breve. Teſte, &c. 


* This is one of thoſe Latin Letters, (as Finch 
.terms them, 'f. 237.) which the King ſends 
with Salutation to the Sheriff; but withal 
commands him, That he cauſe to come twelve 
ſree and lawful Men of his County, to re- 
ſolve the Queſtion of the Fact in Diſpute be- 
tween the Parties upon the Iſſue; and it is a 
Judicial Writ, iſſuing out of the Record, ſor 
Plaintiff or Deſendant, aſter they have put 
themſelves upon the Country: For upon the | 
Words Et de hoc ponit ſe ſuper patriam, by the 
Defendant, or, Et hoc petit quod inquiratur per 
patriam, by the Plaintiff, and Iſſue joined 
thereupon, the Court awardeth the Venire fa- 
cias, viz. Ideo fiat inde Furat. 

Ideo venit inde Jurat. is Error in inferior 
Courts, for it ought to be Ideo Præcept. eft vic. 

uod ven. fac, &c. Siderfin 364. and it ſhould 
be de viſneto de C. ſpecially. Keble 2 Part, 350- 

We. IR D 3 Ang 
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Sheriff. 
1 Inſt. 168. 


What Truſt 


in the She- 


riff. 


Of the Venire Facias, and to Ch. 3. 


And if they come not at the Day of the 
Writ returned, then ſhall go forth againſt them 
an Habeas Corpora and Diſtringas, to bring 
them in to try the Matter. The which two 
laſt Writs are uſually made with this Clauſe, 
Niſi prius Juſticiarii venerint, & c. and are re- 
turnable aſter the Time of the Judges in 
their Circuit. 

And firſt, you ſee it is directed 2 cecomiti, 
7. e. to one who is Vicecomes, and bath the 
Regimen of the County inſtead of the Earl of 
that County, to whom once it did belong; 
as we are taught in the Mirror, cap. 1. ſets. 3. 
ſcil. That it appeareth by the Ordinance of 
ancient Kings before the Conqueſt, that the 
Earls of the Counties had the Cuſtody or Guard 
of the Counties. And when the "Earls left 
their Cuſtody or Guards, then was the Cuſto- 
dy of Counties committed to Viſcounts, M0 
therefore are called Vicecomitet. 
What. great Repoſe and Truſt hath. the 
King and Laws put in this great Officer, the 
Oracle tells you, 1 Inſt. 168. That he is She- 


riff, that is, -Prafeftus Comitatus, Governor of 


the County; ſor the Words of his Patent be, 
Commiſimus vobis Cuſtodiam Comitatus uoſtri 
de, Cc. And he had a threefold Cuſtody, tri- 
plicem Cuſtodiam, vix. Firſt, Vitæ Juſtitiæ; for 
no Suit begins, and no Proceſs is ſerved but by 
the Sheriff. And he is to return indifferent Ju- 
rie for the Trial of Mens Lives, Liberties, 
Lands, Goods; &c. Secondly, Vita Legis, he 
is after long Suits and chargeable, to make Ex- 
ecution, which is the Life and Soul of the Law. 
Thirdly, Vite : Reipublice, he is. Principalis 
Conſervator Pacis within the County; which is 
the Life of the Commonwealth, for e Rei- 
5 * ellen e 5d thy heh 


on 


Vet 
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Ch. 3- whom it ſhall be awarded. 39 
Vet notwithſtanding the Height and I ati- Towhom the 
tude of this great Officer's Power and Truſt, SN pup 
the Law adjudges him in many Caſes not ca- . 
able to do ſo much as return a Jury; for i 
he be of Kindred by Nature, or of Affinity by 
Marriage, to any of the Parties, or (that I 
may fay all in a little) if he be not as indiffe- 
rent almoſt in all Reſpects, as he is whom the 
Law allows to be a Juror, he ought not to 
meddle with the returning of the jury; but 
the Venire facias ſhall be directed to the Coro- Coroners. 


ners (or to ſome of them, if the Reſidue are 


not indifferent) who in that Caſe ad hac vice 


Vicecom. And if the Coroners are not indif- 


ferent, then the Venire ſhall be directed ad Forte ſeue, 
2 Electores, that is, to two whom the Court Cap. 2. 5. 
ſhall chuſe and deem fit to return the Jury ; 
and to the Return of theſe Eliſors or Eſliſors, Eflifors. 
ab Eligendo, no Challenge will be admitted, | 
Bro. Tit. Venire facias, 14. as to the Array, but challenge. 
to the Polls, 1 Inſt. 158. If one of the She- Sheriff of 
riffs of London be a Party, then the Venire may London. 
be directed to the other Sheriff; if the Un- Of £9707 or 
der-Sheriff be a Party, yet the Venire may — png, 
be directed to the Sheriff, with this Proviſo, Perſons 
Quod Sub-Vic. tuus in nullo ſe intromittat cum make one 
executione iſtius brevis. 18 E. 4. 3. Sheriff. 
Judicial Writs may be directed to the Coro- Suggeſtion. 
ners, as the Venire facias, where the Parties are 1 Inſt. 15 J. b. 
at Iſſue; there, upon the Surmiſe of the Plain- Of whom. 
tiff, that the Sheriff is his Couſin, and upon 
Prayer that the Venire be directed to the Co- Coroners. 
roners, for Avoidance of his own Delay that 
might happen by the Challenge of the Array, 
the Defendant ſhall be examined, whether it be So in Eject- 
true or not; and if he confeſs it, then the Ve. ment againſt 
wire ſhall be awarded to the Coroners; for 1 
4 1 * then the Sheriff 
to one of the Defendants. Roll, Tit, Trial, 668. Examination. 
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_ Of the Venire Facias, aud to Ch. 3. 
then it appears to the Court by the Defen” 
dant's Confeſlion, that the Sheriff is not in- 


different; but if the Defendant denies it, then 


the Proceſs ſhall be awarded to the Sheriff be- 
cauſe the Sherift's Authority and Profit ſhall not 
be taken away, without Cauſe apparent to the 


Court; and the Defendant ſhall' never take 


Nor of the 
Defendant's 
Suggeition. 


The Defen- 
dant may not 
have a Veuire 
facial to che 
Corners. 


any Challenge for that Cauſe: But if the De- 
ſendant will alledge any ſuch Matter, and pray a 
Penire facias to the Coroners, there the Plaintiff 
ſhall not — examined; neither ſhall ſuch Allega- 
tions be allowed, becauſe Delays are for the De- 
ſendant's dvantage, and the Defendant may 
challenge the Jury for this Cauſe, and ſo is at no 
Prejudice. | 

And ſee in Term. Hill. 3 H. 9. 7 5. . 
ult. in a Quare impedit, where the Defendant 
ſhewed how the Sheriff was Couſin to the 
Plaintiff, and prayed a Writ to the Coroners, 
but it was denied him upon the fame Reaſon. 
Fitz, Tit. Suggeſtion, placit. 8. Br. Challenge, 153. 
In the Lord Brook's Caſe, Trin. 1657. B. R. 
In Ejectment, the Court was moved that the 
Lord Brooks might be made Eje&or, which 
was granted; then the Court' was informed 
that the Leſſor of the Flaintiff was High She- 
ritt of the County, and that the Coroner was 


_ Under-Sheriff; and it was prayed that Eliſors 


might return the Jury; but the Court would 
not grant it at the Prayer of the Defendant, 
chough the Plaintiff offered to agree to it, it 


being in a Trial by Ni, prius; but had it been 


in a Trial at Bar, they would have granted it. 
But the regular Courſe is ſor the Plaintiff to 
pray it, or elſe the Defendant may challenge the 
Array at the Aſſizes; for it is a principal Chat- 
Ro that the Leſſor of the Plaintiff is High 
heil, or has Kindred to the Sheriff; for which 


b 


Ch. 3. whom it ſhall be awarded. 


ee Hutt. 25. Moor 470- Roll. Rep. 328. And it 
' = _ was adjudged, Trin. 15 Car. 2. B. R. Duncomb 
Wm and Inglely, that it is a principal Challenge. 


In Ejectment, the Plaintiff ſuggeſted, That 


he and one of the Coroners were all of the For what 


Livery del Countee Migoru', and prayed a Ve- Cauſes Pro- 
nire facias to the other Coroner ; although this ceſß ſhall be 


is no principal Challenge, and the Deſendant 
might have oppoſed the Prayer, yet becauſe 
be confeſſed it, the Award was well to the 
Coroner. So if the Cauſe be, that one of 
the Coroners be retained of Counſel with the 
Plaintiff. If the Suggeſtion do not comprehend 
a principal Challenge, but only of Favour, this 
is not ſufficient to award Proceſs to the Coro- 
ners: But if it be a Principal Challenge, as Af- 
finity, &c. if the Defendant confeſs it, the 
Award ſhall be to the Coroners ; if he will not 
confeſs it, then to the Sheriff; and in ſuch Caſe 
the Defendant ſhall never challenge the Array 
for that Cauſe: So if the Plaintiff pray Proceſs 
to the Coroners for Favour in the Sheriff, if 
the Defendant ſay that this is not favourable, 
he ſhall never challenge for Favour, unleſs de 
puiſue temps. 2 Roll. Trial, 668. H. 

If the Array be quaſhed, becauſe made by 
the Sheriff's Miniſter, who was aiding and 
of Counſel with one of the Parties, yet the 
Writ ſhall not be directed to the Coroners, but to 
the Sheriff, conimanding him to make the Panel 
by another Officer; as, ita quod the Under- 
1 ne ſe intromittat, & c. 2 Roll. Trial, 669. 
Pt. 12. . | 

Note ; The Sheriff may appoint a general 
Officer in a Court, and his Return ſhall be 
good. Keble 1 Part 357. 


directed to 
the Coroners. 


If the Tales be quaſhed for Affinity in tbe 


Sheriff, but not the principal Panel, becauſe it 


| 
| 
| 


42 Pe Of the Venire Facias, and to Ch. 3. 
| was made before the Affinity, yet all ſhall be 


awarded to the Coroners, ſcil. the Diſtringas 


- of the principal Panel, and that they return a 
new Tales; for there ſhall be but one Officer; 
if the Array be quaſhed, becauſe made but by 

one of the Coroners, or for Affinity in one, 

c. yet the Proceſs ſhall ſtill go to the Coro- 

ners, ita quod the ſaid Coroner ne ſe intromit- 

1 2 Roll. Trial, 669. pl. 17, & 670. K. 

1 If Default be in the Sheriff and Coroners, 

be directed the Court may chooſe two Eſliſors; and if the 

for Default Parties can ſay nothing againſt them, they ſhall 
in the Sheriff make the Panel. Ibid. 670. L. pl. 1. 


and Coro- But the Diſtringas ſhall not be directed to 


ners. a af 
Eſliſors, for the Court cannot make Officers to 


2Roll.Trial, giſtrain the King's Liege People, but the King 


670. L 2. may. 8 H. 6. 12. Dubitatur. et, 
_ Proceſs may. be directed to the Juſtices of 
0 Aſſize, by Aſſent of Parties, not without. 


When a Panel is made by the Eſſiſors, they 
Mall afterwards ſerve all Proceſs that comes 


upon this, as the Sheriff ſhould. 15 Ed. 4. 24. 


18 E4. 4. 3, 8. Roll. Tit. Trial, 670. For it 
may be the Sheriff will diſtrain only thoſe who 
are his Friends and be partial. +; 

1 Inſt. 158. When the Proceſs is once awarded to the 
„ eee e Coroners, for a Default in the Sheriff, if there 
nee directed WW "a> 
to the Coro- be a new Sheriff made afterwards, who is in- 
ner, ſhall different, yet the Proceſs ſhall not revert, but 
not be to the continue to the Coroners pendant le Plea. 


Sheriffafrer- 14 N. 7. 31. Bro. Tit. Venire fdcias 17. So | 


— the Entry is, Ita quod Vicecomes ſe non intro- 


mittat. 18 E. 4. 3. 8 H. 6. 12. | 
Sheriff ſhall And therefore, where the Sheriff ought not 
not return to return the Venire, he cannot return the 


= 9 N Tales. For in Error in the Exchequer-Cham- 


cannot the ber, of a judgment in the Queen's Bench, the 


Venire facias. 5 | Error 


r d ion ee noe iGo leet 


. 
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Error aſſigned was becauſe the Venire facias was 

awarded to the Coroners, for Conſanguinity 

in the Sheriff; and it was returned by the Co- 

roner, and afterwards the Tales was award- 

ed, and it was returned by the Sheriff, and it 

was tried, and a Verdict given, and Judg- 

ment. And for this Cauſe held to be erro- 

neous, and not aided by the Statute of 32 H. 8. 

or 18 Eliz. Wherefore the Judgment was 

reverſed. Cro. Eliz. 574. Bro. Tit. Ofo 

Tales, 9. | ARTIE LEES oh IA 

I will inſtance one Caſe. more in the ſame 

Reports, fol. 586. becauſe it is very full in the 

Poiht. After Iſſue in Treſpaſs, the Plaintiff 

for his Expedition ſurmiſed, that he was Ser- 

vant to the Sheriff, which being confeſſed by 

the Defendant, the Proceſs was awarded to 

the Coroners; and after Verdict, it was moved | 

in Arreſt of Judgment, that the Tales de cir- Where the 

cumſtantibus was awarded, and returned by the Coroner re- 

Sheriff, which was held by the whole Court furns the Ve- 

to be good Cauſe for ſtaying the Judgment; hee . 

for it is a Miſ-trial, not aided by any of the ae, 

Statutes; for Proceſs being once awarded to Tales. 

the Coroners, the Sheriff afterwards.is not the 

Officer to return the Jury, no more than any 

other Man; and Proceſs ought always to be 

returned by him, who is an Officer by Law 

to return it; otherwiſe it is meerly void. But 

afterwards, upon View of the Record, it ap- 

peared that the Tales was returned by the Co- 

roners, and their Names annexed thereto; 

Wherefore it was without further Queſtion. 

But the Court ſaid, If their Names had not No Name to 

been annexed to the Tales, yet it had been the Return. 

well enough; for they be annexed to the firſt 

Panel, and it ſhall be intended that the 

right Officer returned it; and the uſual } 
1 7 e Courſe ; 
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44 Of the Venire Facias, and to Ch. 3: 
Courſe is, That to ſuch Tales there is not any 
Officer's Name ſubſcribed, and yet it is good 


enough; for it is not within the Statute of 7 


York, which appoints, That the Name of the 

Sheriff ſhould be ſubſcribed; but it was mo- 

ved that the Record of the Poſtea is, That the 

Tales were returned by the Sheriff; but the 

Court held, That it was amendable, and it 

was done accordingly, and the Plaintiff had 

udgment. | | 

Venire facias But if the Venire be awarded to the Coro- 


to the She- ners, for Default in the Sheriff, and they do 


riff, after oo . 

05 b. nothing upon the Writ; then I ſuppoſe, upon 

— — a Default Aiſoovered in the Clone te 5. +58 

roners. temps, the Party may ſhew this to the Court, 
and have a Venire awarded to the Sheriff, (if 
there be an indifferent one made in the mean 
Time) or elſe to Eſliſors, & fic è converſe. 

In Error of a Judgment in Cheſter, the Par- 
ties being at Iſſue, a Venire was awarded to 
the Sheriff, and at the Day of the Return, it 
was entred Quod Vicecomes non miſit breve. 

Venire facias And then the Plaintift prayed a Venire facias to 
Ong ma the Coroners, for Cozenage betwixt him and 
ws ee the Sheriff, which was awarded accordingly ; 
Sheriff, and at the Day of Trial the Defendant made 
Default, and there, upon Judgment, Error 
was aſſigned, becauſe that after the Plaintiff 
had admitted the Sheriff to execute the Writ, 
he could not pray a Venire fatias to the Coro- 
ners, without ſome Cauſe de puiſue Temps; 
fed non allocatur, becauſe there was nothin 
done upon the firſt Writ. And the Defendant 
having made Default, it was not material, 
Cro. 3. Part 853. | a 
No Verire fa- But the Defendant might have demurred 
Coroner, af to this Prayer; for if the Plaintiff pray a Ve- 


Cotoners,af-!Z + note 
ter one 5 ire facias do the Sheriff, he ſhall not chal- 


the Sheriff. 1 lenge 
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lenge the Array, nor have a Venire afterwards 
n, to the Coroners, becauſe the Sheriff is his 
od XZ Couſin, or for any other principal Challenge, 


"Z whereof he might by common Intendment 
have Conuſance, when he ſo prayed the Venire 
IX /acias; for upon ſhewing this Cauſe at firſt, 
he might have prayed Proceſs to the Coro- 
ners; but for a principal Challenge, of which, 
by common Intendment, the Plaintiff could 
not know at the firſt, as that the Defendant 
is of Kindred to the Sheriff, &c. he may af- 
terwards challenge the Array when they ap- 
pear; or if the Sheriff doth nothing upon the 
Wie he may pray a new Venire to the Coro- 
ners. 15 H. 7.9. | 

If the Plaintiff prays a Venire facias to the 
Coroner, becauſe he is of Kindred to the She- 
rif, if the Defendant will not confeſs this, 
but denies it, this . ſhall be entred, and the 
Defendant ſhall not challenge the Array for 
this Cauſe aſterwards. Br. Tit. Venire facias, 
21 and 23. 

If a Venire facias be awarded to the Coro- 
ners, where it ought to be to the Sheriff, or 
the Viſne cometh out of a wrong Place, yet if 
it be per aſſenſum partium, and ſo entred of 
Record, it ſhall ſtand; for omnis conſenſus tollit 
errorem. 1 Inſt. 126. lib. 5. 36. But if it be 
directed to the Coroners, where it ought to be 
to the Sheriff, without ſuch Conſent of Parties, 
this is an inſufficient Trial, not remedied by 

any Statute, except it be upon an inſufficjent 
| Suggeſtion, and then the Statute of 21 Fac. 
c. 13. helps it. | 
Upon Suggeſtion that the Plaintiff and the 
Sheriff, and one of the Coroners are of Kin- 
dred to the Plaintiff or Defendant, or upon 
apy other Suggeſtion which contains a . 
p 
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If the Defen- 
dant denies 
thePlainriff's 
Suggeſtion, 
he ſhall have - 
no Benefit of 
it by Chal- 
lenge. 


By Conſent, 
the Venire f a- 
cias may be 
directed to a 
wrong Of- 
ficer. 


Miſ-trial 
without ſuch 
onſent. 


Venire facia⸗ 
to ſome of 
the Coroners 
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pal Challenge, the Venire Facias may be di- 
fene to Ot ther Coroners. df 3 CH LR 
Bailiffs. Error of a+ Judgment in Nene be⸗ 
cauſe in North fpton, the Court being held be. 
fore the Ma r and two Balſiffs, the Yenire Fa- 
cias upon 'th Hue | was awarded to the two 
Balliffs to return” A Jury, before the Mayor 
and Bailiffs, ſecultun "conſuertdinem, which 
being returned, and Judgment given, the Er- 
ror aſſigned Was, . becauſe the Bailiffs being 
Judges of the "Court, could not alſo be Offi- 
cers to whom, Proceſs ſhould be directed, there 
being no 8 that can maintain any to be 
both Officer and Judge. But all the Court 
(abſente Hyde) 5 it might be good by 
Cuſtom, and that it is not any Error; for the 
Judges be not the. Bailifts only, but che Mayor 
Judge and and Bailiffs; and it is a common Courſe in 
Officer to re- many of the ancient Corporations, where the 
turn Writs. Bailiffs are Judges, or the Mayor and they 
| be Judges; yet in reſpect of executing Pro- 
ceſs, they be Officers alſo; and one may be 
Judge and Officer diverff 5 reſpeBiibus; as in Re- 
Jiſſeiſin, the Sheriff is Judge and Officer: 
Wphereupon Judgment Was affirmed. Cro. 1. 
* Part ; > © 5 
Venire Kall | In Treſpaſs and Aſſault laid 5A vin Count, 
to che Gar- to be at the Palace of Moſiminſter, it was ad- 
Jed of 2 judged, That the Venire facias ſhall iſſue al 
We 2 Garden del Palace, and not to the Sheriff of 
Zell. Tit. Middleſex. Bro. Tit. Ven. Jab. 31 * og 
Trial, 66). In Treſpaſs againſt two, if one plead, ald 
Award of V. two Iſſues are joined upon his Plea, and Two 
nire facias. . other Iſſues are alſo. joined, and the Court a- 
ward a Venire ad triaudum tam exitum illum 


m prædictum alium exitum inter the Plain- 


tiff and the other Defendant, ere. this is a good 
Abf. although there be ſeveral Iſſues be- 
3 5 
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twixt the Plaintiff and both Defendants, be- 
cauſe that this Word Exitus may be for all, 
"*Z reddendo ſingula fingulis. Hob. 911 
Iff an Inqueſt remain for Default of Rapers, 
and a Decem Tales is awarded, and the Defen- 
dant faith for his Deliverance, That he is 
Lord of the Rape, where, Cc. and that all 
chere are within his Diſtreſs, and prays a Writ p. % 
to the next Hundred; the Court may try this Hundred. 
by Triors preſently, without a Return of the 
Sheriff ; and if it be true, may award to 
the next Hundred; otherwiſe, if it be falſe. 
3 H. 6. 39. FS Ed 

Rex verſus Reed : Upon an Information of Variance be- 
Perjury at the Common Law, one of the Ju- tween the Ve- 
rors was named J. S. in the Venire, and J. S. 7” PR 
junior in the Diſ?ringas, and yet held to be , ged. 
good. 1 Sid. 66, TITRE 

In an Action on the Caſe for Deceit; or, where the 
in an Action on the Caſe for an Eſcape ; the Court will 
Court will not change the Venue from the bot alter the 
County where the Plaintiff hath ſuppoſed the Venue. 
Fact to be done. 1 Sid. 87. TOE 

Tubbe verſus Hhiteworth: In an Action on Venue from a 
the Caſe, it was moved in Arreſt of Judgment, Place . | 
That the Venire facias was of Taunton-Dean, ik. 
and therefore no good Trial, for Taunton-Dean | 
was a large Country, conſiſting of ſeveral Vills ; 
but the Court held it to be good after Verdict, 
and that it ſhould be intended the Vill, and 
not all the Country of Taunton-Dean. 1 Sid. 
88. kg | | | 
la Kighly verſus Bulky, it was held, That If the Iſſue 
where the Iſſue was local, the Venire could be local, not 
not be chang d by the Conſent of the Parties. wy — 
JJJ;ö»;— é 643% 006 BY — orrent 
 Mwaine's Caſe: If there be two Cauſes of 
Action in the Declaration, one in one Coun- 

ty, 


/ 
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Cauſe of ty, and the other in another County; and - 1 
Action in Aſſidavit of the Cauſe of Action (if any) in 
one of them, yet that ſhall not exclude the 


two Coun- 


the 
oe Be Plaintiff of his Election; as in Trover, if the 


may chuſe Deſendant becomes poſleſſed in Kent, and be 
either. brings the Goods and ſells them in London., 
and the Plaintiff brings his Action in London ; i 
there, upon the common Affidavit, the Venire 
ſhall not be removed from London; and in the 
principal Cafe now moved in Aſſumpfi t, the 


Promiſe was agreed to be in Dorcheſter, and 


the Breach in Middleſex ; and the Plaintiff de- | f 


clared in Middleſex, and the Court upon Affi 
davit would not change the Venue to Dorche- 
fer. 1 Sid. 405. | 
Venue twice King verſus Atkins : en * Aſſumpſit 


chang d. was brought in London, and upon the com- 


mon Affidavit the Venire was chang'd to Hamp- 
ſoire; and altho' it was chang'd, the Plaintiff 
in another Term made Affidavit, That his 


Cauſe of Action aroſe in Northamptonſbire, and 
upon a. Rule, that he would not give in Evi- 
dence any Matter out of Northamptonſhire, it 
was laid there, . notwithſtanding he had firſt 


laid it in London. 1 Sid. 442. 


Where there are two Sheriffs, and one chal- L 
lenged, the Venire ſhall be directed to the other 
Sheriff, and not to the Coroners. Shower 329. 


Comberb. 191. 1 Salk, 144. Carthew 214. 
One Sheriff If any Plaintiff, or Defendant, being at Iſ- 
not indiffe- ſue, ſhall bring to the Sherift any Writ of Ha- 
82 any 8 Corpora. or Diſtringas, with a Niſi prius 


Hh directedro 
hs other. Iſſue, in order to try ſuch. Iſſue at the Aſſizes, 


1% „ wm. mo. ac met ot A ar 


Venire de novo and ſuch Plaintiff — Demandant ſhall not C 


to iſlue, proceed to Trial at the firſt Aſſizes after the 


3 Teſte of ſuch Habeas Corpora, &c. In all ſuch 


not procced to Trial at the firſt Aſſizes after the Teſte of the Ha- 
beas Corpora or Diſtringas. 5 
Caſey 
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Caſes other than where Views of Jurors ſhall 


be directed, the Plaintiff or Demandant, when 


be ſhall think fit to try the ſaid Iſſue at any 
other Aſſizes, ſhall ſue forth a new Writ of 
X /-nire, whereupon the Plaintiff or Demandant 
may proceed to Trial; and fo toties quoties, as 


the Caſe ſhall require: So alſo where the Te- 
nant or Defendant ſhall bring the Cauſe to 
Trial by Proviſo. 7 & 8 W. z. cap. 3 2. 

By Stat. 3 E. 1. c. 15. ect. 8. It is en- 
acted, That if any High Sheriff of any Coun- 
ty of England or Wales, ſhall happen to die 
before the Expiration or Determination of his 
Year, or before he be lawfully ſuperſeded, in 
ſuch Caſe the Under Sheriff, or Deputy She- 
riff by him appointed, ſhall nevertheleſs conti- 
nue in his Office, and ſhall execute the ſame, 


and all Things belonging thereto, in the Name 


of the ſaid deceaſed Sheriff, until another She- 
rift be appointed for the ſaid County, and 


ſworn in the Manner as is herein after dire&- 


ed. And the ſaid Under Sheriff or Deputy 


Sheriff ſhall be anſwerable for the Execution of 


the ſaid Office in all Things, and to all Re- 
ſpects, Intents and Purpoſes whatſoever, during 
ſuch Interval, as the High Sheriff ſo deceaſed 
would by Law have been, if he had been living; 
and the Security given to the High Sheriff fo 


deceaſed, by the ſaid Under Sheriff and his 


Pledges, ſhall ſtand, remain, and be a Security to 
the King, his Heirs and Succeſſors, and to all 


Perſons whatſoever, for ſuch Under Sheriff's 
due Performance of his Office during ſuch In- 
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Venire ſacias, 
why the Writ 
ſo called. 


Sratute of 


Feofails, 


21 Fac. 1. 13. 
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CHAP. IV. 


What Faults in the Venire Facias ſhall 
__ entiate the Trial, what not. When 
a Venire Facias de novo all be a- 
cevarded; when ſeveral Venire Fa- 
_ciass. hen the Venire Facias Hall 
be betwixt the Party and a Stranger 
to the Iſſue; who may have Venire 
Facias by Proviſo, and whe. 


E have now ſhewed you to what Offi- 
| cer the Venire facias ſhall be directed; 
the next Step in the Writ is Praecipimus tibi 
quod Venire facias : Which Words Fenire fa- 
cias are the moſt effectual Words in the Writ, 
and therefore they give the Denomination to 
the whole Writ: And here Opportunity is 
offered us to ſpeak ſomething of a Venire fa- 


cias in general. I am not ignorant how our 


Books ſwarm with Caſes, which ariſe from the 


Defects in this Proceſs, and how that Verdicts 


have been ſet aſide, Judgments ſtayed and re- 
verſed, for want of ſufficient Returns, Miſ- 
awarding, Diſagreement with the Rolls, Diſ- 
continuance, and many other Faults in this 
Writ. But the Statutes of Feofails (eſpecially 
the Statute 21 Fac. 1: cap. 13.) have pardoned 
(as I may ſo fay) theſe Enormities: As, The 


Awarding his Writ, Hab. Corpora, or Diſtrin- 


gas, to 4 wrong Officer, upon any inſufficient 
Suggeſtion, or by Reaſon the Viſne is in ſome 
Part miſawarded, or ſued out of more Places or 


fewer Places than it. ought to be, ſo as ſome 


Place be right named: The Miſuaming of any 
0 
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Ch. 3. What Faults in the Venite, &c. 5 1 


of the Fury, either in Surname or Addition in 

any of the ſaid Writs, or in any Return there- 

upon, ſo that upon Examination it be proved to 

se the ſame Man that was meant to be returned; 

or if no Return be upon any of the ſaid Writs, 

' fo as a Panel of the Names of the Jurors be 

returned, or annexed. to the ſaid Mit; or if 

the Sheriff or Officers Name, having the Re- 

turn thereof, is not ſet to the Return of any ſuch 

Writ, ſo as upon Examination it be proved that 

the ſaid Writ was returned by the Sheriff or 

Under Sheriff, or ſuch other Officer : In all theſe 

Caſes: the Judgment ſhall not be ſtayed nor re- 

verſed for theſe Defects. 1 

But this Act doth not extend to any Writs 

Declaration, or Suit of Appeal of Felony or 

Murder, nor to any Indictment or Preſent= 

ment of Felony or Murder, or Treaſon ; nor 

to any Proceſs upon any of them ; nor to any 

Writ, Bill, Action, or Information upon any 

recom penal Statute ; wherefore, ſince In- 

ormations and popular Actions are grown ſo 

frequent, the Attornies, &c. herein had beſt 

beware of theſe Jeofails. f 1 

By this Statute many Defects are remedied, Popular A- 

which are not by the Statutes of 32 F. 8. Sion, Oc 

cap. 20, and 18 Eliz. cap. 14. yet all are not; 

for this Act oniy helps the Miſnaming of a 

Juror in Surname, or Addition, 4nd faith no- 

thing of his Chriſtian Name: Wherefore I 

conceive the Law in Codwei's Caſe, in the Chriſtian 

fifth Report, as it was then; which is, that if Name miſta⸗ 

a Juror be miſnamed in his Chriſtian Name on ken in the 

the Veuire, though he be named right. in the Yerire factas; 

Diſtringas and Poſt-a, yet this is ill, and not enz 22 

amendable; and with this agrees Goddard's 

Caſe, Cro. 2 Part 458. | | 
„ And 
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52 What Faults in the Venire Ch. 4. 
Chriſtian And ſince the Court (Cro. Car. fol. 203.) 
TOs rune doubred thereof, I may well put the Queſti- 
* =D. on; If a Juror be right named upon the Ve- 
wrong in the hire, and miſnamed in his Chriſtian Name in 
Diftringas, the Diftringas, & c. whether this is amendable, 

or not? Without Diſpute it is not by the Sta- 
tute of 21 Jac. for that only helps the Sur- 
name. But with Reverence to the Court's 
Doubt, I conceive clearly, it is holpen by the 
Statutes of 32 H. 8. and 18 Eliz, as a Diſcon- 
tinuance of Proceſs; and I may with the 
more Confidence believe it, becauſe in Cod- 
wel's Caſe aforeſaid, where, in the Panel of 
the Venire, a Juror was named Palus Cheale, 
and in the Diſtringas, Cc. he was right na- 
med Paulus Cheale; and fo, becauſe he was mil- 
named in his Chriſtian Name in the. Venire, 
Judgment was arreſted. But it is there ad- 
judged, That if he had been well named upon 
the Venire, and miſnamed on the Diſtringas or 
Poſtea, then upon Examination it ſhould be 
amended. But the Counteſs of Rutland's Caſe, 
Lib. 5. 42. is expreſs in the Point, and fo is 
Cro. Eliz. 860. Rol. 196. Teppet in the Ve- 
aire, and Tipper in the Diſtringas, amended, 
And ſo if the Miſtake be in the Panel Jurata, 
the Sheriff may come into Court and amend i 
ir. And ſo if Samuel be in the Venire and Di- 


ftringas, and Daniel in the Nomina Juratorum, 
upon Examination, this may be amended. And 
ſo if the Name be right in the Venire, and miſ- 


taken in the Chriſtian Name in the Diſtrin- | 


gas or Poſtea, it is amendable. Rod. 197. And 
ſo if he be de A. in the Venire and Diſtringas, 1 | 


and de B. in the Nomina Juratorum, this is 

amendable. | | 
And it is to be known, that in moſt Caſes 
where the Venire facias, Habeas Corpora, or 
| | Diſtriv 


Ch. . ſhall vitiate the Trial, &c. 12 
Diſtringat, be deſective, they are to be amend- 

ed; but if the Malady be ſo fatal in the V- 

* mire, that it cauſes a Miſ trial, (as in the Miſ- 

take of a Juror's Chriſtian Name, or where 

2 Juror not returned, is ſworn, ec.) then the Venire facias 
Verdict is to be ſet aſide, and a Penire facias de novo. 

de nouo to be awarded; and ſo was it to be 

upon thoſe Miſtakes, (now amendable by the 

Statutes) before the making thereof; and 

where a Jury giveth a Verdict, which is ac- One jur 
cepted and recorded by the Court, be the Ver- ſhall not try 
dict perſect or imperfect, the Jurors are dil- a Cauſe 
charged, and ſhall never try the (ame Iſſue twice. 
again upon a new Niſi prius. But if the Ver- 
dict be ſo imperfect, that Judgment cannot be 
given upon it, then the Court ſhall award a 
Venire facias de novo, to try the Iſſue by other 
Jurors. Lib. S. 65. Bulſtr. 2 Part 32. 


If upon an Iſſue all the Matter be not ful- Venire facias 


ly.enquired, a Venire facias de novo ſhall iſſue. de nowo. 
18 E. 3. 50. 
' In an Audita Ouerela, If the Parties go to 
Iſſue upon Fayment, according to the Defea- 
zarce of the Statute, and this is found for the 
Plaintiff, but the Jury do not aſſeſs Damages, 
the Court ſhall award a Venire facias de novo, 
to aſſeſs Damages. 22 E. 3. 5. Vide hic cap. 6. 
and Roll. Tit. Trial, 593. pl. 11. | 

If the Record of the Nit prius be uaum 
modum tritici for modium, and the Plaintiff is 
Nonſuit at the Aſſize, for this Miſtake, if the 
Record in Court be right, ſcil. Modium, this 
Nonſuit ſhall not be recorded, but a Vnire 
facias de novo ſhall be awarded. So. for any 
other Miſtake, as if the Record in Court be in 
Grays-Inn-Lane, &c. and the N., prius, which 
is but a Tranſcript, be Graves-Inn-Lane, &c. 
For this is a Nonſuit upon another Record 

7 than 
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Detinue. 


That Faults in the Venire Ch, 4; 
than what is in Court, Roll. Trial, 721. ph. 
5. C 9 
In 1 againſt Three, who Pin three 


ſeveral Pleas, and upon the Writ of Nui prius, 
two Iſſues are found for the Plaintiff, and Da- 


mages aſſeſſed; but nothing is found for the 


third Iſſue; this is a Miſ-trial, and a Venire 
Facias de novo ſhall iſſue. 1bid. 722. pl. 13. 


In PDetinue, if the Jury find Damages 4 8 


Coſts, but no Value, as they ought, this ſhall 
not be ſupplied by a Writ of Inq iry of Da- 


mages, but a Lenire facias de novo ſhall be 


Venire facias 
de no vo. 


granted And ſo of other Defects in finding 


the full Iſſue. 77d. pl. 15. 
In a Quare Impedit, if the Iſſue be found 


for the Plaintifi, but by Negligence the Jury 


do not inquire of the four Points, ſcil. de pleni- 


Apnuity. 


Ejectment. 
4 : i 45 5 44 


tudine, ex cujus Praſ-niatione, fi tempus ſeme- 


ſtre tranſierit, and the Value of the Church 


per Aunum ; this ſhall be ſupplied by a Writ 
of Inquiry, without a //nire facias de novo, 
becauſe the Courr ex Officio ought to have 
charg'd the Jury with the four Points of In- 
quiry ; and if the Jury had found them, no At- 
taint lay; for as to this, they were but as an 


| Inqueſt of Office. Ibid. pl. 16. 10 Coke 118. 


Dyer 135. 
In a Writ of . if the Iſſue be ound 


for the Plaintiff, but the Jury do not aſſeſs Da- 


mages or Coſts, this ſhall not be ſupplied by a 
Writ of Inquiry, but a Venire facias de novo 
ſhall be granted. Roll. Trial, 722. pl. 17, 
In Ejectment ' againſt Baron and Feme, and 
the Jury find the Wife Not guilty, and find a 
Special Verdict as to the Husband, which ſpe- 
cial Verdict is afterwards adjudged inſufficient 
by the Court, a Venire facias de novo ſhall be 
granted | for both, as well the Wife as the Huſ- 
band, 


_— 
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Ch, 4. | hall oitinte the Trial, &c. 
band, ahd the Wife may be found guilty, be- 


cauſe the Record and Iſſue is entire, and the 
Verdict is inſufficient and void in tout. hid. 


pl. 18. | 


cial Verdias, which are imperfect, a Veuire fa- 


Jury may find contrary to their firft finding. 


Bid. pl. 19. | 


In Treſpaſs of Aſſault and Battery, and ta- 
king away of Grain ; and the Defendant, as 
to the Battery, juſtifies in Defence of his Grain ; 
upon which the Plaintiff demurs; and as to 


the Grain he pleads Not guilty, which is found 


for the Plaintiff, and the Jury do not tax Da- 
mages for the Battery depending in Demurrer 
as they ought; in this Caſe, if the Demurrer 
be afterwards adjudged for the Plaintiff, yet 
the Damages for this cannot be afterwards ſup- 
plied and taxed by a Writ of Inquiry of Da- 
mages, but a Venire facias de novo ſhall iſſue to 
Trial, becauſe all is compriſed in the Original. 
Vide apres, cap. 13. and devant, cap. 2. Ibid. 
J. 20. | oe, 

Who ſhall grant it? gf 

In a Seire facias upon a Recognizance in 
Chancery, if the Parties be at Iſſue, upon which 
the Record is commanded into B. R. and there 
it appears that the Venire facias is not well 
awarded, the Venire facias de novo ſhall be 
awarded in the King's Bench, and not in the 
Chancery. Roll. Tit. Trial, 723. | 


In Telverton's Reports, fol. 64. The Cale is, Album brece 
| . . . 8 $4725 ; 5 

Thar a Venire facias was made Vicecomiti, leav- the County 
ing out Salop, for which there was a Blank left left out in a 


in the Writ. But re vera it was returned 
by the Sheriff of Salop. In Arreſt of Judgment 
| 4 i 


So if there be ſeveral Iſſues, and the Jury Imperf:& 
find ſome well and directly, and in others ſpe- Verdict. 


cias de novo ſhall be granted for all, and the 


56 Mhat Faults in the Venire Ch. 4. 


it was alledged, That the Venire facias was vi- 


tious for this Cauſe ; but Gaway ſaid it ſhould 


be amended ; and by Fenner and Milliams, it 
is as no Writ, becauſe it is not directed to any 
Officer. And then it is aided by the Statute 
of Jeo/gils; for it might rather be called a 
Blank than a Writ, becauſe it was directed to 
no Officer. If there be no Return of the She- 
rift indorſed upon the N. enire facias, it was held 


not amendable. 35 Elix. Lib. 5. 41. Other- 


wiſe of the Diſtringas, if that be Album breve, 
and no Return, if the Venire a, be right. 
Roll. Amendment, 204. . 2, 3. 


Several Ve- In Caſes whore there are ern Defendants, 


wire facias' 3. who plead ſeveral Pleas, the Plaintiff may chuſe 
either to have one Veuire facias for all, or ſe- 
veral for «&very one of the Defendants; but 
(if you will be ruled by Szaundford) the ſureſt 
Way is to have a Venire Facias againſt every 
one, and then one cannot have Benefit of the 
other's Challenge; neither ſhall the Death of 
one abate the Venire facias againſt the other ; 
(this he ſpeaks of in Appeals) bur if the Court 
once award a joint Venire facias, you cannot 
have ſeveral Veuire's afterwards, though there 
be nothing done upon the firſt; except it be up- 


on Matter de puiſue Temps, as the Death of one 


of the Defendants, & c. Lib. 8. 66. Lib. 11. 5, 
6. Stauudf. 155. Bro. Tit. Venire facias 2. 35. 
One Venire But now it is the uſual Courſe to have but 
facias in ſeve- one Venire facias upon ſeveral Iſſues, though 
rel Iſſues. againſt ſeveral Defendants. Cro. 3 Part 866. 


2 Hob. 36, 64. And fo uſual, that the Court de- 


796, 620, 
667. ſaall be ſeveral Venire facias's to try ſeveral If- 


Hob. 88, 51. ſues in one County; for what need the Vain- 
tiff trouble himſelf and the Country with ſe— 
veral, when one Jury will ſerve his Turn; Et 
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Ch. 4. ſhall vitiate the Trial, &c. by 


fruſtra fit per plura quod fieri poteſt per pauci- 
ora. But otherwiſe if it be in two Counties. 
Cro. 3 Part 866. | 

After Iſſue joined by two Defendants, if vrnire facias 
one of them die, and then a Venire facias is between the 
awarded betwixt the Plaintiff and both the Plaintiff and 
Defendants, and ſo in the Habeas Corpora and yOu Defen- 
rg : 3 | ants, where 
Diſtringas, yet this ſhal] not vitiate the VHenire one is dead. 
facias, &c. to make Error; becauſe, though 
one of the Defendants be dead, yet the other 
being alive, it is ſufficient. And there needs 


be no Surmiſe in Judicial Writs, that one of Wo Sarmilh | 


the Defendants is dead; it is Time enough to in Judicial 


ſhew eit to the Court at the Day in Bank. Cro. Writs of 


1 Part 4, 26. But if there be two Defen- Death in one 
dants, and the Venire facias be bur againſt one of the Par- 
of them, tis Error, 7 H. 4. 13. and Bro. Tit. m_— 
Ven. fac. 11. Cro. 1 Part 426. 

If the Venire facias bears Date before the Venire facias 


Action brought, or varies from the Roll, yet 1 


it is aided by the Statutes of Jeofails, Cro. 1 brought. 


Part 38, 90, 91, 203, 204 Miſcontinuance 

or Diſcontinuance, or Miſconveying of Proceſs, 

is aided by 32 H. 8. 30. The Want of any Writ 

original or judicial, Defaults. in their Form, 

aad inſufficient Returns thereupon, are aided by 

18 Eliz. 14. Cro. 3 Part 259. But you muſt 

have a Care the Venire facias be not faulty in 

any other Matters of Subſtance; for if the Par- parties 
ties Names be miſtaken, or the Iſſue, as if the Names miſ- 
Iſſue be ne unque Executor, and the Venire fa- taken in a 
cias be in placito debiti, &c. this is a Miſ-rrial. *' > "xi 
Cro. 2 Part 528. So it is if the Venire facias narET 
be in placito tranfareſſionis, where the Action 

is in placito tranſgreſſionis & ejeffionis firmæ. 

This Miſawarding of Proceſs is not aided by 


any of the Statutes; and better it were that 
there had been no Henuire facias at all in ſuch a No Venire fa- 


Cale, cias nolpen, 


—— 
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Return of 
| Proceſs, 


What Faults in the Venire Ch. 4. 
Caſe, for then the Statutes would have holpen 
it. Cro. 3 Part 622, Stat, 18 Elix. 14. 

If a Venire facias be directed to the Coro- 
ners, all the Coroners ought to join in the Re- 
turn, they being Miniſters, not Judges; and fo 
both the Sheriffs of London ought to join, or 
elſe the Return is not good. Hob. 97, ; 

Note; The principal Statutes of Feofails are 


8 H. 6. cap. 12. and cap. 15. 32 H. 8. cap. 


30. 18 Eliz. cap. 14. 21 Jac. cap. 13. and 
16 & 17 Car. 2, 8. Entituled, An AF to 
prevent Arreſts of Judgments, and Juperſeding 
Executions, Ard the three firſt of theſe Sta- 
tutes do not extend to Appeals, nor to Pleas of 
the Crown, or to any Proceedings upon them, 
for theſe are excepted, nor to the Amendment 
of any Exigent, to make any one outlawed. 
As you may ſee at large, Lib. 8. 162. Black- 
2107e's Caſe. y 1 

Note; If the Diſtringas be betwixt wrong 
Parties, as if the Parties Names are miſtaken, 
the Judge of Aſſize cannot proceed if the Miſ- 
take be inſiſted upon; altho' it would have 
been no Error after Verdict; held ſo before 
Juſtice Windham. Lent Aſſide, 168 1. And fo 
I have known it ruled by other Judges, and 


the Trial refuſed. See Linleton's Reports 253. 


And the four laſt of the ſaid Statutes do 
neither extend to them, nor to Actions or In- 
formations upon Penal Laws, only in the laſt 
of them, viz. 16, 17 Car. 2. there is a Limi- 
tation in the Negation of the Extent, ſcil. 
Other than concerning Cuſtoms, Subſidies of Ton- 
nage and Poundage, to which it doth extend. 

If the Fenire facias be ditected Vicecomiti 
London Salutem, & c. Præcipimus tibi, and not 
vobis, after Verdict this is amendable. 39 Elix. 
B. R. Adjudged. Roll. Amendment, 200. pl. 31. 

2 8 And 


Ch. 4. Hall oitiate the Trial, &c. 


And fo it is, if after & habeas ibi hoc breve, 
& IVomina Juratorum be left out. bid. and 


204 6. 7 

But if the Award of the Venire facias upon 
the Roll be right, and the Writ wrong, it may 
be amended by the Roll, as the Miſpriſion of 
the Clerk. Ibid. 201. pl. 36. 

If the Words Quorum quilibet habeat be left 
out, or duodecim, or qui nulla affinitate attin- 
gunt, or Vicecomiti be left out, theſe ae a- 
mendable, as Miſtakes of the Clerk. Roll. 204, 
205. pl. 8, 9, 10. Amendment. 

By Stat. 5 E. 2. c. 13. it is enacted, That 
where any Verdict hath been or ſhall be 
given in any Action, Suit, Bill, Plaint, or De- 
mand in any of his Majeſty's Courts of Re- 
cord at Weſtminſter, or in any other Court of 


Record within England or Wales, the Judg- 


ment thereupon ſhall not be ſtaid or reverſed 
for any Defe& or Fault either in Form or Sub- 
ſtance, in any Bill, Writ Original or Judicial, 
or for any Variance in ſuch Writs from the 
Declaration or other Proceedings. 

Provided nevertheleſs, that nothing in this 


Act contained ſhall extend or be conſtrued to 


extend to any Appeal of Felony or Murder; or 

to any Proceſs upon avy Indictment, Preſent- 
ment or Information, of or for any Offence or 
Miſdemeanor whatſoever. 


In ſome Caſes a Venire facias ſhall be award- Penire facias 
ed to make an Inqueſt betwixt a Stranger to Þ 


the Writ and Iſſue, and the Party, I will in- 
ſtance but in one, and that is upon the Sta- 
tute of Miſtm. 2. cap. 6. If a Tenant being 
impleaded to vouch to Warranty, and the Vou- 


 chee denieth the Deed, or other Cauſe of the 


Warranty, &c. that the Demandant may not 
hereby be delayed, he may ſue out a Henire 
facias 


59 


etWeen a 
Party and a 
Stranger. 
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60 IWhat Faults in the Venire Ch. 47 


Jacias to try the Iſſue between the Tenant and 
V.ouchee. 

Inqueſt, at Inqueſts in Pleas of Land ſhall be as well 

whoſe Re- taken at the Requeſt of the Tenant, as of the 

gueſt. Demandant. 2 Edu. 3. cap. 16. If the Tlain- 
| tiff or Demandant deſiſteth in proſecuting his 
| Action, and bringern it not to Trial, then 

Venire facias the Defendant or Tenant may ſue forth a Ve- 

by Proviſo. nire facias with a Proviſo, which is to no other 
End but that the Sheriff ſhould ſummon but 
one Jury, if the Plaintift alſo ſhould have 
brought him another Writ to the ſame Pur- 
poſe; and although (as my Lord Dyer faith, 
Jol. 215.) the Granting of this Venire facias, 
c. with a Proviſo, depends much upon the 
Diſcretion of the Court, yer for the greater 
Part it is not grantable for the Defendant, 
unleſs when he is Actor as well as the Plain- 
tiff; or unleſs there be a Default, and Laches 
in the Plaintiff; therefore there can be no 
Trial by Proviſo againſt the King (unleſs with 
the Attorney General's Conſent) becauſe no 

Proof pre- Default or Laches can be imputed to the King. 

a. aer But an Avowant in Replevin may have a Ve- 

„ facias with a Proviſo, immediately after 
Iſſue joined, becauſe he is Actor, and in Na- 
ture of the Plaintiff. 

Garniſhce. If the Plaintiff in Detinue and the Garni- 
ſhee be at Iſſue, and the Plaintiff prays a Niſi 
prius; and this is granted; yet the Garniſhee 
at the ſame Time may have a Ni; prius with 
Proviſo, becauſe he is Plaintiff alſo. Li. 6. 46, 
Roll. Tit. Trial, 629. 

Tarde. If the Plaintiff deliver the Writ to the She- 
riff tarde, ſo late that he cannot ſerve it, the 
| Defendant ſhall have a Writ with Proviſe 

Roll. Trial, 666. B. pl. 1. 


But 
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Ch. 4. ſhall vitiate the Trial, &c. =_ 
But at the ſame Time the Plaintiff may 
have another Writ, and the Sheriff may re- 
turn which of them he pleaſes at his Election, 
8 H. 6. 6. Ibid. pl. 2. | 
The Proviſo ought to be, quando duo bre- 

via ſunt in eodem gradu & qualitate. bid. 

J. 1. - | | 

: If the Default be in the Plaintiff after Iſſue 
in the Proſecuting of the Venire facias, then 
the Defendant may have a Venire facias with 
Proviſo, but not a Habeas Corpora with a Pro- 
viſo, until the Plaintiff hath made a Default in 
the ſame Writ; for he ought only to have the 
ſame Proceſs with a Proviſo, in which there 
was a Default of the Plaintiff firſt: And there- 
fore, although the Defendant had a Venire fa» 
cias with a Proviſo upon a Default of the 
Plaintiff, yet he cannot have a Ni! prius by 
Proviſo, without another Default of the Plaine 
tiff. Bid. pl. 2. 

If the Defendant had a Habeas Corpus by 
Proviſo, and the Jury remain for want of 
Hundredors, yet he cannot have a Diſtringas, 

Jur, with a decem Tales cum proviſo, until a 
Default of this Requeſt of a Tales is in the 
Plaintift, D. 15 El. 318, 10. 

But Note the Nota (in Sraundford's Pleas 
del Coron. fol. 155) That if by Negligence of Row the 
the Plaintiff, the Defendant ſues a Venire fa- Plaintiff 
cias with a Proviſo, yet the Plaintiff may at may ſtop the 
his Pleaſure ſtay the Defendant, that he ſhall Pefendanr's 
not proceed in his Proceſs, in praying a Tales * 
upon the Defendant's Proceſs, as it appears 
T. 15 H. 7. fol. 9. And the Defendent ſhall 
never be received to purſue this Proceſs with 
a Proviſo, ſo long as the Plaintiff purſues, 
or is ready to purſue, as appears Mich. 14 H. 7. 


fol. 7. | 
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Talks Men . 


hat Faults in the Venire, &c. Ch. 4: 

Mich. 10 Geo. 2. B. R. Dodſon verſus Taylor. 
The Plaintiff having ſlept over an Aſſzes, the 
Defendant gave Notice of Trial, and carried 
the Cauſe down to Trial by Provifo the then 
laſt Aſſizes at Kingſton; but the Defendant not 
having entred a Rule for that Purpoſe with 
the Clerk of the Rules, the Words of which 
are, fiat Niſi prius per proviſo fi querens fe- 
cerit defaltam. The Court on Debate ſer a- 
ſide the Nonſuit ror Irregularity. 

And ſeeing the Tales. Men offer 1 
to us, we will tell them upon what Account 
they come, before they thruſt themſelves into 
the Inqueſt, commonly for the Love of eight 
Pence; but it may be to do ſome of their 
Neighbours a ſhrewd Turn. : 


CHAT; 


„5 \ ay an 8 © 


Ch. 5. 


. 


Jury appear at Weſtminſter, though 
the Trial be in the Country. Of the 
Writ of Niſi Prius, when firſt given, 
when grantable, when not, and in 
what Mit. Of Fuſtices of Niſi 
Prius. Of the Tales at Common Law 
and by Statute. Mhen the Tran- 
ſeript of the Record of the Niſi Prius 
er, from the Roll, whereby ths 


Plaintiff is nonſnited, he may have a 


Diſtringas de novo. 


UT to obſerve the Method of the Writ, 
D the next Words are coram Juſticiiaris no- 
ſtris de Banco apud Weſtminſt. tali die, And 
bere firſt of all you may ask me, to what Pur- 
poſe the Sheriff is commanded to cauſe the 
Jury to come to Weſtminſter, when they are 
to try the Cauſe in the Country, and in Truth 
are not to come to M̃ſtmiuſter? I mult confeſs, 
The Reſolution of this Queſtion is not unne- 
ceſſary. Wherefore he muſt: know, That ori- 
ginally, before the Writ of Nifi prius was gi- 
ven, the Purpoſe for which the twelve Men 


were to be ſummoned upon the Writ of Venire Why the Ve- 
facias to come to Weſtminſter, was that con- ire facias is 
to have the 
Jury appear 
at Weſtmin- 


tained in the Writ, videl. ad faciend. quandam 
Juratam; for then was the Trial intended to 
be there, if a full Jury appeared; if not, then 


a Habeas Corpora, (with a Tales fometimes au- Hab. Corp. A 


nexed to it, the Form whereof you may ſee 
in the Regiſter) and if they did not appear 
at 


"Y the Venire Facias runs to have the 
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64 Of the Clanſe of Niſi Prius, Ch. 5. 
at the Return in the Habeas Corpora, then 
Diſftringas., Went out the Diſtringas. This I ſpeak of the 
Common Pleas : But the Courſe of the King's 

Bench and Exchequer is, after the Venire facias, 

to have a Diſtringas, leaving out the Habeas 

Corpora. Trials then were all at Bar. (I 

ſpeak not of Aſſizes.) But now, becauſe Ju- 

rors did not uſe to appear upon the PYenire fa- 

cias, it being without Penalty, Trials at the 


Trials at Bar. Bar are appointed upon the Habeas Corpora and 


Diſtringas, becauſe the Jury will more certainly 
appear at the Day of the Diſtringas, through 
fear of forfeiting Iſſues; which the Sheriff re- 
turns on the Diſtringas, not on the Venire fa- 


cat. By the Statute of 18 Eliz. cap. 5. no 


Where a Ju- Jury ſhall be compelled to appear at eſtmin- 


ryi«notcom- ſter, for the Trial of an Offence (upon any 


pellable io penal Law) committed above thirty Miles 


ben, from Weſtminſter, except the Attorney Ge- 


— neral can ſhew reaſonable Cauſe for a Trial 


at Bar. ; E . 5 
Thus it was at Common Law, before the 
giving of the Writ of Nifi Prius, when all Ju- 
rors, together with the Parties, came up to 
the King's higher Courts of Juſtice, where the 
Cauſe depended ; which (when Suits multipli- 
ed) was to the intollerable Burden of the 
Country, 27 E. 1. cap. 4. wherefore by the 
Statute of MWeſtminſier 2. cap. 30. a Writ of 
Nift privs, Nifi Prius was firſt given; and that in the Ve- 
when firſt gi- yere facias, as we may ſee in the Form of the 


ven, and Wrie there mentioned, ſcil. Pracipimus tibi 


—— quod Venire facias coram Juſticiariis noſtris as 
Pleas of the pud Meſtmon. in Octabis Sancti Michaelis, niſi 
Crown 156. tali die & loco ad Partes illas venerint 12, &c. 


By which Writ it appears, that the Venire fa- 
Ni privs in cias was not returnable till after the Day of the 
the Venire fa- Niſi prius. But the Miſchief thereof was ſo 
£645, 2 great 


to 


—. EO 
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Ch. 5. and of the Tales 65 


great, partly in reſpect that the Parties not 
knowing the Jurors Names, could not tell 
how to make their Challenges, and ſo were 
ſurpriſed ; and partly in reſpect of the Jury, 
who were greatly delayed by the Efloigns of 
the Parties, that by the Statute of 42 Ed. 3. 


cap. 11. it is ordained, That no Inqueſt, but 


Aſjizes and Deliverances of Gaols, be taken by 
Writ of Niſi prius, nor in other Manner at the 
Suit of great or ſmall, before that the Names 
of all them that ſhall paſs in the Inqueſt be re- 
turned in the Court. And their Names muſt be The Names 
returned upon a Panel annexed to the Venire _— 
Facias, ſo that either Party may bave a Copy EIT — 
of the Jury, that he may know whom to the Court be- 
challenge; and the Jury not coming upon the fore any 
Lenire facias, make a feigned Default, which Trial, and 
warrants the Diſtringas, &c. unleſs they appear Why. 
at the Day of Niſi prius. | 

So that by what hath been ſaid, you may It is in the 
perceive to what Purpoſe the Sheriff is com- Court's Piſ- 
manded to cauſe the twelve Men to come to OS 
Meſitminſter, though the Trial be in the Coun- 1 Nie bent 
try. And that, ad faciend. quandam Juratam, or nor. 
becauſe it is in the Diſcretion of the Court, 
whether to grant a Writ of Nui prius, or to 
have a Trial at the Bar. And for this, the 


Duke of Exeter being Plaintiff in Treſpaſs, a 


Nift prins was prayed for the Duke, and it was 

denied; for that the Duke was of great 

Power in that County. And if the Trial 

ſhould be had in the Country, Inconvenience 

might thereupon follow, as you may read, 

2 Inſt. 424. and 4 Inſt. 161. Nay, in ſome yyrn the 

Caſes (as if the Cauſe require long Examina- Court cannot 

tion, Cc.) it is not in the Power of the Court grant a Ni 

to grant a Ni prius, if the King pleaſe : For Pius. 

in ſuch Caſes, as appears by the Writ in the 
„ Re- 
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Certification 


of Verdicts. Day in Bank, yet the Record ſhall be received 


Of the Clanſe of Niſi Prius; Ch. 5 


Regiſter, 186. the King by his Writ may re- 
ſtrain, and command the Juſtices that they 
ſhall not award any Writ of Niſi prius, and if 


they have, that they ſuperſede it. F. N. B. 240, 


| 241. No Nif: prius ſhall be granted where 
Where the the King is Party, without ſpecial Warrant from 
King is con- the King, or the Attorney General's Conſent. 
cerned. Sr aundy. 156. F. N. B. 241. 4 Inſt. 161. 2 Inſt. 
24. 

1 In a Pracipe quod reddat, if the Tenant after 
Aid of the King, pleads to the Inqueſt, the 
Plaintiff ſhall not have a Niſi prius, becauſe 
the Tenant hath Aid of the King, and ſo the 
King is in a manner Party, 25 E. 3. 39. Nei- 
ther is a Niſi prius to be granted, if any of 
the Parties may have Prejudice by it, Roll. Trial, 


629. Q. pl. 2. 
If the Juſtices de Niſi prius die before the 


from the Clerk of Aſſize, without a Certiorari, 
or other Form of Entry but the ancient Form. 
Alſo in that Caſe a Certiorari may be direct- 
ed to the Executors or Adminiſtrators of the 
Juſtices, to certiſy the Record. Dy. 4. 5 Mar. 

163. 55. Roll. Tit. Trial, 629. S. pl. 1, 2 
WhatThings They have no Power to increaſe Damages, 
the Juſtices nor allow or diſallow Protections, nor to all- 
of Niſe prius low a Plea of Excommengement in the Plain— 


$i ” tiff, But they may record the Protection and 
the Deſault; and this ſhall be allowed or diſ- 
allowed in B. Rol. Trial, 630. 

Jurors /ur They may demand the Jurors upon a Peine, 

Peine fne. they may amerce Jurors, and puniſh a Treſpals 


done in their Prelence, which is in Deſpite of 
the King, and for this make Proceſs, and may 
tine Offenders. Ihid. 

In Ejectment the Defendant may plead at 


the Aſſizes, that the Plaintift hath entered in- 
| to 
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Ch. 3 and of the Tales, 67 


to Parcel of the Land mentioned in the De- Plea puis dar- 
claration puis le darrein Continuance, and the vel Continu- 
Juſtices of Niſi prius may accept this Plea, 3 885 
for it is in their Election; for if they per- 
ceive the Plea is dilatory, they may refuſe it, 
for it is at their Diſcretion. Sir Hugh Brown's 
Caſe, in Scaccario, Mich. 8 Jac. Koll. Tit. 
Trial, 630. | | 

If eleven Jurors be ſworn, and the twelfth The Power 
is challenged, and the Jurors cannot agree NING Inge 
in the Challenge; for ten affirm the Chal- — 
lenge, and the other denies it; although the other Matter. 
Party which did not take the Challenge, will 
not agree that the eleven ſworn ſhall have Challenge. 
another to them in lieu of him that is chal- 
lenged, yet the Court may do this. Roll. Trial 


695, To M6 Fo 


If a Challenge be taken to the Array be- 
fore any Juror is ſworn, and Triors be cho- 
ſen, who cannot agree, yet they ſhall not be 
commanded in Cuſtody, becauſe they never 
were ſworn upon the Principal. But the Court Jurors diſ- 
may diſcharge them and chuſe others. 7b:9. charged. 

. . „ 
f If there be three Triors who will not agree, 
the Court cannot take the Verdi& of two, 
and command the other to Priſon, The ſame 
Law in Caſe of a Verdict upon an Iſſue. Bid. 
. 2 

Where fourteen Jurors are impanell'd for 
the King, the judge cannot diſcharge any of 
them after they are ſworn, if not, that they 
will not agree with their Companions, Lid. 

If the Jury ſay, upon Demand oi the Court, Amerce- 
that they are agreed, and afterwards when ment. 
they are oppoſed, they ſay the contrary in any 
Matter, they may be amerced for this. Roll. 

Tit. Trial, 675. | | | 
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68 Of the Clauſe of Niſi Prius, Ch. 5. 
Niſt pris. And now fince the Niſi prius (for ſo it is 
1 44 io cal- called, becauſe the Word Prius is before Vene- 
T rint in the Diſtringas, &c. which was not ſo 

in the Venire facias upon the Statute of . 2. 
cap. 30. before rehearſed) muſt not be in the 
Venire facias, becauſe the Names of the Jurors 
are to be returned to the Court, before the 
granting of the Ni, prius ; therefore the Nift 
No Niſe prius prius is now in the Habeas Corpus and Diſtrin- 
- rg the gas. And if the Sheriff return not a Panel of 
wer the Jurors upon the Venire facias, there ſhall be 
Cd. - ; . 

| no Niſi prius upon the Tales, until a Panel be 

returned, 27 H. 6. F. 10. 1 H. 5. J. 11. which 

5 brings me again to ſpeak of the Tales. 

The Tiles at A Tales is a Supply of ſuch Men, as were 
1 impanelled upon the Return of the Penire fa- 
8 cias, grantable when enough of the princi- 
pal Panel to make a jury do not appear; or 

if a full Jury do appear, yet if ſo many are 
challenged, that the Refidue will not make a 

Jury, then a Tales may be granted. And this 

at the Common Law was by Writs of Decem 

tales, Octo tales, ec. (out of the King's Courts) 


Srarutes of 35 HH. $.56-- 40 5 P. M. 7. 

5 Eft 25. and 14 . 
Tales by Sta- The Juſtices of Aſſize and Ni, prius, at the 
tut, Requeſt of Plaintiff or Demandant, Defen- 
dant or Tenant, or of the Proſecutor tam quam, 
(if two, more, or but one of the principal 
Pane] appear at the Vit privs) may preſently 
cauſe a Supply to be made of ſo many Men 
as are wanting, of them that are there pre- 


flaatibns, 


one of them after another, as there was need, 
untii there was a full Jury: But now by the 7 


ſent ſtanding about the Court; and bere- 
upon the very Act is called a Tales de circum- | 
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Ch. 5. aud of the Tales. 

Note the Difference between Tales at Com- 
mon Law, and Tales by the Statute, the firſt 
called only | Tales] the ſcond [Tales de cir- 
cumſtantibus} the laſt of which cannot be 
granted at a Trial at Bar, which is a Trial 
at Common Law; for there it muſt be only 
Tales] by Writ annexed to the Penire facias. 
But Tales de circumſtantibus is given by Statute 
to Trials by Aſſize and Ni prius, per Stat. 
35 H. 8. 6. Yet ſuch a Tales to an Indictment 
in Tales, was out of that Statute, and helped 
by the 4 > 5 Ph, & Mar. 7. | 

If the Iſſue be to be tried by two Counties, Tales in what 
and one full Inqueſt appear of one County, Caſes it ſhall 
but the Inquelt remain for Default of Jurors of be granted. 
the other County, a Tales ſhall be awarded to 
the County where the Default is, nut to the 
other. Roll. Trial, 671. M. pl. 1. 

If a Juror die aſter he is impanelled, a Tales 
ſhall iſſue, not a Venire facias. 1bid. pl. 2. 

Upon a Pluries Diſtriagas three only appear, What Per- 
the Plaintiff prays another Diftringas, without owe may 
praying a Tales, yet if the Defendant prays a * 


V 
. 


Tales, the Court ought to grant it. Dy. 20 El. 


A Tales ſhall be granted in an Attaint, if all In what 


the Grand Jury make Default. Koll. Trial, Caſes. 


671. O. pL. 1. 
It cannot be granted at the Day of the Re- Ar what 
turn of the Veaire facias. Ibid. pl. 2. Time. 
If the Venire facias be good, and the Hubeas 
Corpus ill, if the Panel be affirmed, yet the 
Tales is void, for in Effect there is only a Veuire 


facias returned, and then no Tales. lbid. P. 


Pr Ve 
If the Defendant hath a Haveas Corpus with Talis with à 
a Proviſo, yet the Tales ought not to be grant- Provilo, 
ed with a Proviſo, at the Defendant's Requeſt, 
3 1 before 


Tales denied. 


Attarney. 


Of the Clauſe of Niſi Prius, Ch. 5. 


before a Default in the Requeſt of a Tales in 


the Plaintiff, Jbid. 672. 

At Common Law before the Statute, 5 
Cuſtom of a Court, a Tales de circumſtantibus 
might be granted, for this is a good Cuſtom. 
Dubitatur, Roll Tit. Trial, 672. 

Treſpaſs quare clauſum fregit, Verdict for 
Plaintiff; Error in Cam. Scac. The Error inſiſt— 
ed on was, that but one of the principal Panel 
appeared at the Aſſizes; upon which, at the 
Plaintiff's Requeſt, a Panel of Tales de circum- 
ſtautibus was returned by the Sheriff; the Title 
of it was Nomina decem talium, &c. and 
eleven were returned: This was held well 


within the Statute 35 H. 8. c. 6. and that tho” 


there appeared but one of the principal Panel, 
a Tales might be prayed. 10 Coke 102. 

If great Perſons are concerned, and by their 
labouring the Jury doth not appear, and Tales 
Men are prepared for their Turn, and there 
is a great Tumult de circumſtantibus; the Ju- 
{tices of their Diſcretion may deny a Tales, and 
adjourn in Bank, notwithſtanding the Statute. 
The principal Panel muſt ſtand, or elſe there 
can be no Tales. 


If the Bailiff of the Franchiſe anſwer, that 


there be not ſufficient of his Bailiwick, the 
Juſtices may award a Tales. de circumtantibus 
to be returned by the Sheriff. 

If two Coroners or Eſfliſors return the Pa- 


nel, one of them cannot return the Tales, 


Sc. 


If the Defendant ſue the Writ of Nif prius 


Cc. 

The Sheriff may return twenty-four, forty, 
or any Number upon the Tales de circum- 
ae And it may be prayed by Attorney 

at 


by Proviſo, yet the Plaintiff may have a Tales, | 


Ch: 5: and of the Tales. 
(although the Statute doth not mention an 
Attorney) as well as in proper Perſon. The 
Vouchee in a Præcipe quod reddat may pray 
a Tales, though he be neither a Plaintiff nor 
Demandant in the firſt Action. 

If there be three Plaintiffs. in Replevin, &c. 
and one of them makes Default at the Ni 
prius, the other two cannot pray a Tales; 
otherwiſe of two Copartners. 


Mayor and Commonalty in their proper 


Perſons cannot pray a Tales : A Biſhop or Ab- 
bot may. : 

Two Plaintiffs in Treſpaſs; and at the Vf 
prius the Defendant ſhews a Record to the 
Court, by which it appears that one of the 
Plaintiffs was outlaw'd after the laſt Continu- 
ance, the other cannot pray a Tales. 

The Sheriffs upon the Tales de circumſtan- 


tibus, may impanel a Prieſt or Deacon, if he 


hath ſafficient Freehold of Lay Fee; but 
not an Infant, nor one of the Age of eighty 
Years. | 


ſters of any Corporation, Foreſters, Men blind, 
mute (if they have their Underſtanding, 
but not deaf Men) excommunicated Perſons, 
but not outlawed or attaint, not Aliens, nor 
Clerks attaint ed, nor Perſons attainted of falſe 


| Verdicts. 


He may impanel Coroners, Capital Minj- What Perſons 
of the Tales, 


The Coroners may put the Sheriff on the Challenge, 


Tales. | 
It ſeems by the Statute, none of the Parties 


can challenge the Array of the Tales, but on- 
ly to the Poll. : 


After a Challenge to the Poll tried, there 


ſhall be no other Challenge to the ſame Poll, 


for any Cauſe or Matter that is at the ſame 
Time, | DO 
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72 ( the Clauſe of Niſi Prius; Ch. 5. 

In an Action of Treſpaſs for taking away 
the Plaintiff's Money, one of the Tales was 
challenged, becauſe he was a common Foſte- 
rer of Thieves, and dwelt in a ſuſpicious 
Place, and of ill Fame; and held a good Chal- 
lenge. 


For Challenges, ſee the Title Challenge at 


large. 
What Iſſues ſhall be tried by Tales de cir- 
cumſtantibus, ſee William's Reading, & hic 
cap. 7. | 

yh ſince none can come after the Repor- 
ter, obſerve with me his Nota Lecteur in his 
Ioth Report, 104. That at Common Law, in 
the granting of a Tales five Things are to be 
conſidered. 5 


1. The Time of the granting, &c. thereof. 

2. The Number of Tales. 

3. The Order of them. | 

4+ The Manner of Trial; that is, where 
by them with others, and where by them 
. 

5. The Quality of them is to be conſi- 
dered. | 7 


be conſidered. 


As to the firſt, four Things are likewiſe to - 


At FFickham 1. That the Time of granting them is upon 
Aſſizes in Default of ſo many of the principal Panel, that 
Bucks, 1684, there cannot be a full Inqueſt. 

Only one 81 2. That at the Time of granting them, 
ate pg 'the principal Array ſtand; for Tales are Words 
challenged, ſimilitudinary, and have Reference to the Re- 


but before he ſemblance, which then ought to be in eſſe; 


was ſer aſide, and therefore if the Array be quaſhed, or all 


the Court 
granted a 


Tales, by Mountague Chief Baron. 


the 


FO 
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Ch. 5. and the Tales. 
the Polls challenged and treited, no Tales 


ſhall be awarded, for then there are not 
Quales; but in ſuch a Cafe, a new Venire fa- 


cias ſhall be awarded. But if at the Time of 


granting the Tales, the principal Panel ſtand, 
and afterwards is quaſhed; as aforeſaid, yet 
the Tales ſhall ſtand; for it ſufficeth if 


there were Quales, at the Time of granting 


the Tales. : 

| 3. It is to be obſerved, that he which is 
meerly Defendant, cannot pray a Tales till the 
Plaintiff hath made Default. 

4. In ſome Caſes a Tales ſhall be grant- 


ed after a full Jury appear and is ſworn; as 


if a Jury be charged, and afterwards be- 
fore a Verdict given in Court, one of them 
die, a Tales ſhall be awarded, and no new 
Venire facias: And ſo if any of the Jurors 
impanelled die before they appear, and this 
appears by the Sherift's Return, the Panel 
ſhall not abate; but if there be need, a 
Tales ſhall be awarded. And the Time for 
Challenge and Trial of the Tales, is after 
the principal Panel be tried; and if the prin- 
cipal Panel be affirmed, the ſame Triors 
ſhall try the Tales; but if it be quaſhed, then 
the two Triors of the Principal ſhall not try 
the Tales, es 

As to the ſecond, to wit the Number, two 
Things are to be obſerved. 

1. That in all Caſes the Tales ought to 
be under the Number of the Principal in the 
Penire facias (unleſs in Appeals) as in At- 
tajat, under twency- four; and in other Actions 
where the Venire facias is of twelve, under 
twelve. And the Reaſon wherefore more 
than the Number may be granted in Appeals 
of the Plaintiff's Part, is becauſe the Defen- 

| dant 


— —— 2 — "rn a © 
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Of the Clauſe of Niſi Prius, Ch. 5: 


dant may challenge peremptorily? and if De- 
fault be in the Plaintiff, then the Defendant 
may pray a Tales, and che Reaſon ig in favo- 
rem vitæ, and that he may expedite and free 
himſelf from Vexation, and the Queſtion of 
his Life, for fear that his Witneſſes ſhould 
die. | 

2. That the Number WR always to be 
certain, as ten, eight, {ix or four, &c. But 
now by the Statute of 35 H. 8. a Tales de 
circumſtantibus may be granted, as well of 
an uncertain as a certain Number, and that 


by Force of theſe Words in the Statute 


Therefore if 
the Venire fa- 
cias be not de 
medetat. lin- 


gu, the Tales 


cannot. 


35 H. 8. So many, &c. as Pall make a full 
Jury. | 

As to the third, to wit, the Order, it is to 
be known, That always in every new Tales, 
the Number ſhall be diminiſhed, as if the firſt 
be ten, the ſecond ſhall be eight, and ſo al- 
ways leſs. But if the Tales awarded be quaſh- 
ed by Challenge, you may have another of the 
ſame Number. 

As to the fourth, to wi, the Manner of 


Trial, that is commonly by them with others; 
but by them only, when after the granting 


the Tales, the principal Panel is quaſhed, 
then the Trial ſhall be only by the Tales, or 
if the Tales do not amount to a full Inqueſt, 
another Tales to ſupply the former may be 
ranted. ©. 

As to the fifth, to wit, the Quality of the 
Tales, they ought to be of the ſame Quality 
as the Ouales are; and therefore if the firlt 
be per medietatem Lingus, of Engliſh and 
Aliens, ſo ought the Tales to be; fo if 


the Principal be out of a Franchiſe ; ſo if 


the Venire facias be directed to the Coro- 


ners, fo ovght ae Tales ; and all Things 


which 


Ch. 5. and of the Tales. 

which are required by Law in the Quales are 
required in the Tales, as you may read in the 
aforeſaid Statutes. Vide Staundf. Pleas del Co- 
rone, f. 155. 

Where a juror is withdrawn, when the 
Plaiutiff intends to bring the Cauſe to Trial 
again, he may have a Diſtringas, &c. with a 
decem Tales. | | | 


By the Statute of 23 H. 8. cap. 3. If there Attaint. 


be not enough ſufficient Freeholders as are re- 
quired in an Attaint, in tbe County where 
ſuch Attaint is taken, a Tales may be awarded 
into the Shire next adjoining. 

If the Tranſcript of the Record of the Ni. 
prius be miſtaken, and not warranted by the 
Rolls, for which Cauſe the Plaintiff becomes 


5 


Nonſuit, he may have a Diſtringas de novo, Niſt prius 


upon Motion to the Court, and the Poſtea ſhall amendable. 


not be recorded, Cro. 1 Part, 204. Palmer's 
Reports, 378. For there is but a Tranſcript 
of the Record ſent to the Juſtices of Ny. 


prius. Firſt they were Juſtices of Aſſize, and Juſtices of 
therefore they retain that Name ſtill, though Ni privs, 


Aſſizes are very rarely brought; for this com- 
mon Action of Ejectment hath ejected moſt 


Uſe. 

It ſhall be lawful to return Perſons upon the 
Tales within any County of England, who 
ſhall have 5 J. per Annum above Reprizes ; 
and in Hales 3 l. per Annum. 4 & 5 V. & M. 


t. 24. 


Freeholders or Copyholders of the County 
where the Cauſe is to be tried, who ſhall be re- 
turned upon ſome other Panel to ſerve at the 

| Fs ſame 


nd 


Juſtices 
of Aſſize. 


real Actions, and ſo the Aſſize is almoſt out of 


Tales Men, 
their Suffici- 
ency. 


Where there ſhall be Occaſion for any Tales, Jules Men to 
the Sheriff or other Miniſter, to whom it ſhall be returned 


appertain to return the Tales Men, ſhall return out of other 


Panels: 


74 Of the Clanſe of Niſi Prius, Ch: 5: 


dant may challenge peremptorily? and if De- 
fault be in the Plaintiff, then the Defendant 
may pray a Tales, and the Reaſon is in favo- 
rem vitæ, and that he may expedite and free 
himſelf from Vexation, and the Queſtion of 
his Life, for fear that his Witneſſes ſhould 
die. „ | 
2. That the Number ought always to be 
certain, as ten, eight, {ix or four, &c. But 
now by the Statute of 35 H. 8. a Tales de 
circumſtantibus may be granted, as well of 
an uncertain as a certain Number, and that 
by Force of theſe Words in the Statute 
35 H. 8. So many, &c. as ſhall make a full 
Jury. 45 45 ; | 
As to the third, to wit, the Order, it is to 
be known, That always in every new Tales, 
5 the Number ſhall be diminiſhed, as if the firſt 
be ten, the fecond ſhall be eight, and ſo al- 
ways leſs. But if the Tales awarded be quaſh- 
ed by Challenge, you may have another of the 
ſme Number. eb OW. 
As to the fourth, to wit, the Manner of 
Trial, that is commonly by them with others; 
but by them only, when after the granting 
the Tales, the principal Panel is quaſhed, 
then the Trial ſhall be only by the Tales, or 
if the Tales do not amount to a full Inqueſt, 
another Tales to ſupply the former may be 
| ranted. _ | ft 
Therefore it As to the fifth, to wit, the Quality of the 
che Verire ſa- Tales, they ought to be of the ſame Quality 
ee, ee as the Quales are; and therefore if the firlt 
ove, the Tales be per medietatem Lingua, of Engliſh and 
cannot. Aliens, ſo ought the Tales to be; fo if 
8 E. 4. 12. the Principal be out of a Franchiſe; ſo if 
the Venire facias be directed to the Coro- 
ners, ſo ought the Tales; and all Things 


Which 


Ch. 5. and of the Tales. 


which are required by Law in the Quales are 
required in the Tales, as you may read in the 
aforeſaid Statutes. Vide Staundf. Pleas del Co- 
rone, f. 155. | 

Where a Juror is withdrawn, when the 
Plaiotiff intends to bring the Cauſe to Trial 
again, he may have a Diſtringas, &c. with a 
di cem Tales. N 

By the Statute of 23 H. 8. cap. 3. If there Attaint. 
be not enough ſufficient Freeholders as are re- 
quired in an Attaint, in the County where 
ſuch Attaint is taken, a Tales may be awarded 
into the Shire next adjoining. 

If the Tranſcript of the Record of the Ni, 
prius be miſtaken, and not warranted by the 
Rolis, for which Cauſe the Plaintiff becomes 
Nonſuit, he may have a Diſtringas de novo, Niſg privs 
upon Motion to the Court, and the Poſtea ſhall amendable. 
not be recorded, Cyo. 1 Part, 204. Palmer's 
Reports, 378. For there is but a Tranſcript 
of the Record ſent to the Juſtices of Ny 
prius. Firſt they were Juſtices of Aſſize, and Juſtices of 
therefore they retain that Name till, though Niſe prius, 
Aſſizes are very rarely brought; for this com- and Juſtices 
mon Action of Ejectment hath ejected moſt of — 
5 Actions, and ſo the Aſſize is almoſt out of | 
Ute. | | 

It ſhall be lawful to return Perſons upon the 
Tales within any County of England, who _ 
ſhall have 5 J. per Annum above Reprizes ;ency, Fe 
and in Hales 3 l. per Annum. 4 5 NV. & M. 
. 2& | 
Where there ſhall be Occaſion for any Tales, Jules Men to 
the Sheriff or other Miniſter, to whom it ſhall be returned 
appertain to return the Tales Men, ſhall return out of other 
Freeholders or Copyholders of the County — 
_ where the Cauſe is to be tried, who ſhall be re- 
turned upon ſome other Panel to ſerve at the 

ſame 


Diſtringas 


76 Of the Clauſè of Niſi Prius, Ch. 5. 
fame Aſizes, and then attending to ſerve upon 
Challenge to ſuch Tales; and the Plaintiff or Defendant 


the Tales. may have bis Challenge to the Jurors ſo na- 


med, in ſuch Manner as if they had been im- 
panelled upon the Venire: And the Judge 
of Aſſize ſhall and may proceed to try the 
Iſſue with theſe Tales Men ſo newly added, as 
he might have done, if all the Jurors returned 


Perſon on on the Venire had appear'd : And in Caſe any 


the Tales. Freeholder or Copyholder ſo returned on the 
withdrawing 


himſelf, to be Tales, being preſent at ſuch Return, ſhall re- 
fined. fuſe to appear when call'd; or after Appear- 
ance ſhall wilfully withdraw himſelf, the Judge 
of Aſſize who awarded ſuch Tales may fine 
him. 7 & 8 V. z. cap. 32. 1 

Bulloch verſus Parſons, Paſ. 4 Ann. B. R. 
with a Blank In Debt, after Verdict for the Plaintift, Mr. 
for the Cauſe Eyre moved in Arreſt of Judgment, that the 
of Action, Diſtriugas was with a Blank, and Debiti (the 
nee Action) omitted; ſo it was a Diſtrin- 


gas in another Cauſe: On the other Side, it 


was urged to be as no Diſtringas, and aided by 


Verdict, and that it was amendable. Hob. 246. 


Authority of 2 Co. 528. The Court made two Queſtions, 
«a ot firſt, Whether the Judge of Nif prius had 


Niſi prius is Authority to try this Iſſue? Et per Holt Ch. 


by Commiſ- J. The Authority of the judge of Ni Prius 
bonofAfize, . not by the Diſlringas, 5 5 the . 
on of Aſſize; for it is 13 E. 1. c. 30. which 

gives the Trial by Niſi prius, and by that Sta- 

tute the Trial by My. prius is given before the 

Juſtices of Aſſize; and at firſt theſe Trials by 

Nijt prius were always had and made upon the 

Perire facias ; and indeed the Clauſe of the 

Niſi prius is by 13 E. 1. c. 30. expreſly or- 

dered to be inſerted in the Venire facias; and 

Trials by Niſi prius continued to be upon the 

Venire facias till 42 Ed. 3, c. 11. which re- 

quires 
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a Caſe, wherein Saunders of Counſel at the 
Bar, dropped the Diſtringas out of his Hand, 
that he might want a Diſtringas, which would 5 


Ch. 5. and of the Tales. 77 
quires that the Names of the Jurors be firſt 
returned into Court. By this Act two Incon- 
veniencies were remedied; 1ſt, The Party 
might now be prepared to make his Challenges, 

the Panel being firſt returned into Court, which 
was not before. 2dly, The Defendant was 
prevented by this Means to caſt an Eſſoin at 
Niſi prius, which was uſed frequently before; 

for by Marlb. c. 13. the Defendant was allow- 

ed one Eſſoin, and that after Iſſue joined upon 

the Return of the Penire: By Conſequence, 
when that was returned at Ny, prius, he 
could eſſoin at Niſi prius; but now it is re- 
turned above, he muſt eſſoin above, and can- 

not now effoin at the Trial, becauſe the Trial 

is upon the Diſtringas, and not upon the Venire. 
24ly, The Court held no Diſtringas, or the 
Want of a Diſtringas to be aided by Verdict, 

but an ill Diſtringas was not ;. and remembered 


Where there 


15 no Diſtrin- 


be aided, and not Keep and ſhew an ill one, ed by Ver- 


which would be naught. Alfo they held it a- dict, but an 


mendable, and gave Judgment pro Qner'. Sal- ill Diftringas 
keld 454. | n 

Greeves verſus Rolls, Paſ. 4 Aun. B. R. The judge of Nif 
Judge of Ni i priu may receive a Non Prof. prius may re- 
at the Aſſizes; ſo it was held by two Judges, geive à Non- 
and that Judgment was affirmed in the Houſe _ = 
of Lords againſt the Opinion of Holt, Ch. J. 92 
For before the Statute of York, the Jultices of 
Niſi prius had no Power to record a Nonſuit or 
Default in the Country, and conſequently have 
no Power now to enter a Non Proſ. which is 
not within that Statute. At Common Law 
they could not record a Non Prof. Default or 
Nonſuit. Nota; The principal Caſe was, E- 

| | jectment 
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— & the Clanſe of Niſi Prius, &c. Ch. 5; 


jectment againſt ſeveral, who all entered into 
the Rule of Leaſe, Entry and Ouſter ; at the 
Aſſizes ſome would confeſs, and others would 
In Eje&ment not: The Plaintiff, as to thoſe who would not 
againſt ſeve- confeſs, entered a Non Proſ. and went on a- 


ral, if ſome gainſt the others, and recovered; upon this a 


— Rule was made, That in like Caſes the Plain- 


and others tiff ſhould go on againſt thoſe who would con- 
do not, the feſs, and as to thoſe who would not, ſhould 


Plaintiff be nonſuit; but that the Cauſe of the Non- 


* e as ſuit ſhould be expreſſed in the Record, viz. 
= . becauſe thoſe Defendants would not confels 
nonſuit as to Leaſe, Entry and Ouſter; and upon the Re- 
the latter. turn of the Poſtea, the Court would be in- 
formed what Lands were in the Poſſeſſion of 
thoſe Defendants, that the Judgment might be 


entered againſt the caſual Ejector as, to them. 
Where De- Salkeld 456, 457. 


fendants ſe- It was agreed in the arguing of this Cauſe, 


_ That where there are ſeveral Defendants, and 
Piaige: they ſever in Plea, whereupon Iſſue is joined, 


-may enter a 


Non Prof. that the Plaintiff may enter a Non Prof. as to 
againſt one one Defendant at any Time before the Re- 
any Time cord is ſent down to be tried at Nu, prius. 
before the 77%. . 8 . 
Record ſent | 
down. OY - : | 
No Replea- Staple verſus Hayden, Trin. 2 Ann. Where 
der awarded the Defendant makes Default at Ni/: prius, no 
after Default Judgment can be given for him, nor Repleader 
at N'f prius. awarded: If the Tenant make Default in a 
real Action, a Graud Cape is awarded; and 
Default may upon the Return of it, if the Demandant in- 
be waved in liſts upon the Default, he mult have Judg- 
real Actions, ment final; but the Demandint may wave the 
. L per- Default, and take an Appearance upon the 
a Grand Cape, and that is regular, becauſe the 
Tenant comes in by Proceſs: And ſo it is of a 
Defaulc on a Petit Cape, but in a perſonal 
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Ch. 6. Of the Number of Jurors, &c. 79 


AGion there is no Proceſs to bring the Party 
into Court again: Alſo the Day of Nj Prius 
not being the ſame with the Day in Bank, a 
Default at Niſi prius cannot be waved at the 
Day in Bank ; and the Bar was cautioned ever 
to make Defaults at NV prius, becauſe no 
Judgment could be given for the Defendants 
afterwards. Sale ld 216, 217. 


* 


Ar. vL 


Of the Number of the Fnrors, amd why 
the Sheriff returns twenty-four, though 
the Venire Facias mentions but twelve : 
If he returns more or leſs, no Er- 
ror, and of the Number Twelve. 
And when the Trial ſhall be per pri- 
mer Juror. And of Inqueſts of Of- 
Ace; and when to remain pro defectu 
Juratorum. 


OW for the Quales; and theſe you ſee or the Num- 

for Number muſt be twelve, by the ber Twelve. 

Common Law. Dot. & Stud. fol. 14. For 

Quality, /iberos & legales Homines. And firſt 

of their Number Twelve: And this Number 

is no leſs eſteemed of by our Law than by 

Holy Writ. If the twelve Apoſtles on their 

twelve Thrones, muſt try us in our eternal 

State, good Reaſon hath the Law to appoint 

the Number of Twelve to try our Temporal. 

The Tribes of. Iſrael were Twelve, the Patri- Toſh. 4, 

archs were Twelve, and Solomon's Officers Geneſ. 49. 
were 
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Plow. Com. 
in Proœ mio. 
— |. why 

u es. 
Jus than 
twelve in 
Inqueſts of 
Office. 


Finch 400, 
434. 
Inqueſts of 


Office. Vide. 


bic, cap. 13. 


_ T'welve may ſerve. F. N. B. 107. c. 


Of the Number of urors, &c. Ch. 6. 
were Twelve. 1 Kings 4. 7. Vide Sir Henry 


Spelman, verb. (Jurata) Therefore not only 


Matters of Fact were tried by Twelve, but of 
ancient Times, twelve Judges were to try Mat- 
ter in Law, in the Exchequer-Chamber, and 
there were twelve Counſellors of State for Mar- 
ters of State; and he that wageth his Law, 
muſt have eleven others with him which think 


he ſays true. And the Law is fo preciſe in this 


Number of Twelve, that if the Trial be by 
more or leſs, it is a Miſ-trial; but in Inqueſts 
of Office, as a Writ of Waſte, there leſs than 
And 
in Writs to enquire of Damages, the juſt Num- 


ber of Twelve is not requiſite, for they may be 
over or under; and ſo it was reſolved, Trin. 


165 1. B. R. Abbot verſus Holt, that the She- 


riff ought (in Writs of Inquiry) to ſummon 


Twelve by their Names, yet Damages aſſeſſed 


by a leſs Number is ſufficient ; and in the Writ 


Why the 
Sheriff re- 
turns twen- 


: ty- four 9 


to the Sheriff, quod ipſe inquirat per Sacramen- 


tum proborum hominum, omitting (4uodecim) 


it's good and uſual. 
And in a Writ of Inquiry of Waſte by thir- 


teen it was holden good. I Cro. 414. 


In Dower, if the Tenant come at the Grand 
Cape, and ſay he was always ready to render 
Dower, and Iſſue is taken upon this, although 
Seifin of the Land be preſently awarded, yet 
no Inqueſt of Office, but the Jury upon the 
Trial of the Iſſue ſhall aſſeſs Damages. 22 E. 
3. 15. Roll. Trial, 595. 

In what Caſes there ſhall be an Inqueſt of 
Office, and in what not; fee Rod. Tit. Trial, 


95« | | | 
And although there can be no Verdi& but 


by Twelve, yet by ancient Courſe and Uſage, 


(which, as the Lord Coke telis us, makes the 
1 Law 
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ought to be ſix of each County. And fo of 
one Inqueſt out of a Franchiſe, and another To Coun- 


Ch. 6. Of the Number of PFnrors, &c. 317 
Law in this Caſe. 1 Inſt. 155.) the Sheriff is 

to return twenty-four. And this is for Expe- 

dition of Juſtice; for if Twelve ſhould only 

be returned, no Man ſhould have a full Jury 

appear or ſworn, in reſpe&t of Challenges, 

without a Tales, which would be a great De- 

lay of Trials; and for this Cauſe at Common 

Law, *twas Error if the Sheriff returned leſs 

than twenty-four. But now it is remedied by I the Sheriff 
the Statute of 18 Eliz. as a Miſ-return. See return leſs | 
Cro. 1 Part 223. Lib. 5. 36, 37. By which than twenty 


Books it appears, that if the Sheriff return four, it is no 


— 


but twenty-three, Ic. it ſhall not vitiate the 
Verdict of Twelve, no, though a full Jury do 
not appear, ſo that the Trial is by ten of the 
principal Panel, and two of the Tales, not- 
withſtanding Maynard s Opinion to the con- Reble 


trary, and Cro. 3 Part 587. After Verdict it 1 part 319i 


was alledged in Arreſt of Judgment, that nei- 

ther upon the Venire facias or Diſtringas 

there was not made any Return; and it 

was held by the whole Court good Cauſe for 

the ſtaying the Judgment, and that it was not 

aided by the Statutes, The Sheriffs uſed to 

ſummon above twenty-four, ſc:il. effranatam mul- 

titudinem, but now they are prohibited by Sta- Muſt not res 

ture to ſummon above twenty-four. Meſt. 2. turn above 

cap. 38. 2 Inſt. 447. twenty four. 
If the Iſſue be to be tried by two Coun— e 

ties, if but one of one County appear, al- ſes the In- 

though a full Inqueſt appear of the other, yet queſt ſhall 

this ſhall remain for Default, becauſe they can+ remain for 


not try that which is in another County. There Default of 
Jurors. 


U 


out of the Guildable; and ſo of two Panels re- 
turned in an Aſſize by ſeveral Bailiffs of Fran- 


chiles to try one Iſſue, and one Panel makes | 


Default, 
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Of the Number of Juror, &c. Ch. 6, 
Default, the Iſſue ſhall not be tried by the o- 
ther Panel, for the Jurors in one Franchiſe can- 
not make the View in another Franchiſe, Roll. 
Tit. Trial, 673. 

The Manner If the Jury be of two Counties, or two Pa- 
of Swearing nels of the Guildable and Franchiſe, Ce. they 


0 
4D. 


the Jurors. ſhall be ſworn interchangeably, firſt one of one, 


then another of the other. 

If the Jury go at large until mb Day 
after they are ſworn, and the Roll of the En- 
try be not in Court, they may be ſworn 
anew. Roll. Tit. Trial, 674. 

Where there To make a Jury in a Writ of Right, 3 
muſt be 16 is called the Grand Aſſize, there muſt be ſix- 
and 24 in a teen, ſcil. four Knights, and twelve others; 
. the Jury in Attaint, called the Grand Jury, 
mult be twenty- four. Finch 412, and 485. 
But if the Iſſue be upon a Matter out of the 
Point of the Attaint, as upon a Plea of Non- 
tenure, the Trial ſhall be by twelve . 
31 7 4% 
There may be more than ſixteen in a Writ 
of Right. Rol. Tit. Trial, 674. 
Where Wit- When Proceſs uſed to be made ont againſt 
neſſes join the Witneſſes in Carta nominat. to join with 
de e Ju the Jury in Trial of the Deed, as was uſed 
Number is before the Statute of 12 E. 3. c. 2. (his Teſti- 
uncertain: bus) being then Part of the Deed, then the 
Number was uncertain, according as the 
Number of Witneſſes were in the Deed: 
Wherefore no Attaint lay, if the Deed were 
affirmed, becauſe more than twelve joined in 
8 the Verdict. But otherwiſe if the Deed was 
prove a Ne- hot found, becauſe Witneſſes cannot prove a 
gative. ee F. N. B. 106, h. 1 Juſt. 6. 2 Inft. 
c. 
Jurordeparts If twelve are "OY and one of them de- 
ſworn-by Part by Conſent, another of the Panel. may be 


Conſent. | | {wor n, 
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ſworn, and join with the other Eleven in the 


Verdict. 11 H. 6. 13. 
In Error upon a judgment in Cornwall, be- 
cauſe the Trial was but by Six, adjudged that 
it was erroneous, though it was returned ſe- 
cundum conſuetudinem ibidem ante, Cc. for ſuch 
Cuſtoms are againſt Law, unleſs in Tales, 
which are permitted by Act of Parliament. C70, 
1 Part 259. 


If the Record be pleaded in Bar of the Af: 


Furors. Vide 


ſize, and the Party that pleads ſays, the ſame 
Tenements were put in View to the former 
Jurors: If the Plaintiff ſaith nient compriſe, 
this ſhall be tried per primer Jurors & auters, 
13 H.4. 10. Roll. Trial, 592. F. pl. 1. 

So if the Tenant ſaith, that theſe Lands 
are not the ſame Lands before recovered, this 
ſhall be tried per primer Jurors & auters, 22 
Aſſiſe 16. and ſo in a Rediſſeiſin. Did. 593. 

1 
' So in an Aſſize, if the Defendant plead a 
Recovery per View de Jurors in another Aſ- 
ſize, this ſhall not be tried by the Aſſize, but 


per primer Furors. 13 H. 4. 10. Ibid. pl. 3. 


And if at the Return of the former Jurors 
and others, all the former Jurors appcar, the 


Trial ſhall be by them only; but if any do not 


appear, they ſhall be ſupplied by the others. 


40 Aſſiſe, 4. Ibid, pl. 4. 


In ſuch Caſes where the Plaintiff is not to 
recover the Land, nor to defeat the former 
Judgment, if nient compriſe be pleaded, upon a 


A Jury of 


Six. 


Per primer 


hic, CAP» As 


Recovery pleaded, this may be tried by other 


than the former Jurors. 1 H. 6. 5. 1bid. pl. 6. 
As in Treſpaſs for Trees cut, the Defendant 

pleads that he recovered before in an Aſſize, 

the ſame Land where, &c. and cut, &. The 


- Plaintiff ſays, this Land, where, c. was not 


G 2 put 


rye UT 4 


: ' — ma = EM Bina PPE. ny, — r ore eegrrtgrs 1 Low, 
A I — 92 . 2 5 > 3 x — 


of Enquiry. 


84 Of the Number of Furor, &c. Ch. 6. 
ut in View, and ſo nient compriſe. This ſhall 
not be tried by the firſt Jurors, but by others, 
becauſe this Action doth not defeat the former 
Judgment, nor recover any Thing but Dama- 
ges. Note the Difference, 1 H. 6.5. Where 
the Trial ſhall be per primer Furors, and where 
by them and Auters, and where only per auters. 
See Roll. Tit. Trial, 593. pl. 6. 

Certificate of This is where a Bailiff of a Tenant in an 
Aſſize, What. Aſſize pleadeth, ec. and loſeth by the Afſſize, 
and the Tenant himſelf hath a Releaſe or ſome 
other Diſcharge to plead; then he may by this 
Means have the Parties and firſt Jurors to ap- 
pear again; and if it be found, he that before 
Tecovered, ſhall loſe the Land, and yield double 

Damages. Terms of Law. | 


Muſt be A Judgment out of -an inferior Court was | 


twelve Ju- reverſed; becauſe, being by Default, the En- 
. ee Ar quiry of Damages was only by two Jurors, and 
Cuſtom alledged to warrant it; and it was re- 
ſolved by the Court, that there cannot be leſs 
than twelve, tho' the Writ of Enquiry faith 
only, per Sacramentum proborum & legalium 
hominum, and not duodecim, as in a Venire. 
1 Vent. 113. 5 
; Tin. 8 V. 3. A Rule was made in B. R. 
Rules in That when the Maſter is to ſtrike a Jury, he 
ttriking a ſhould give Notice to the Attornies on both 
pecial Jury. g. : 
Sides to be preſent ; and if one comes, and the 
other does not, he that appears ſhall ſtrike out 
Twelve, and the Maſter ſhall ſtrike out other 
Twelve for him that is abſent. Salkeld 405. 
If it be not expreſſed in the Rule, that the 
Maſter ſhall {trike forty-eight, and each of the 
Parties ſhall ſtrike out Twelve, the Maſter is 
to ſtrike twenty-four; and the Parties have no 
Liberty to ſtrike cut any. 1bid, 
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C H A P. VII. 


Mho may be Furors, who not; who 
exempted, and of their Quality and 
Sufficienty. * 


O much for their Number, next their Qua- 
lity is to be conſidered ; and for this the Jurors muſt 
Writ informs you who they are to be, 1. Li- 1 
3 . ; ide 2 Inſt. 
beros, that is, Freemen, not Villeins or Aliens 5 fol. 27. 
and that not only Freemen, and not Bond; 
but alſo thoſe that have ſuch Freedom of 
Mind that they ſtand indifferent, without any 
Relation whatſoever, to either Party : Some- — HA 
times the Word Probos inſtead of Liberos is cap. 25. 
attributed to them ; they are both good Epi- | 
thets for a Juror, but I eſteem the firſt as moſt 
ſignificant, 5 
Error of a Judgment in the Marſbalſea, the 
Venire facias being Probos & Legales, not ſay- Saunders a- 
ing as the Regiſter is, Liberos homines, &c. ſed gainft Leck. 
non allocatur; Judgment affirmed, Keble 1 Part 
563. 2 
2. They ought to be Legales, not outlawed, 
nor ſuch as have loſt Liberam Legem, or be. Legales, 
come infamous, as Recreants, Perſons attaint- 
ed of Felony, falſe Verdict, Conſpiracy, Per- 
jury, Premunire, or Forgery upon the Statute 
of 5 Elix. cap. 14. and not upon the Statute 
of 1 H. 5.3. Not ſuch as have had Judgment 
to loſe their Ears, ſtand on the Villory or 
Tumbrel, or have been ſtigmatized or brand- 
ed, nor Infidels, neither can any ſuch be Wits 
neſſes. 1 Juſt. 6. | 
$1 G3 3. Ho mi- 


86 Of the Qualifications of Jurors, Ch. 7. 
A Jury of 3. Homines; they ought to be Men, (yet 
Women. there ſhall be a Jury of Women to try if a Wo- 

man be Euſeint, upon the Writ de ventre in- 
ſpiciendo) : But what Kind of Men theſe ought |? 
to be, is worthy to be known. And for this 
fome Men are exempted from ſerving in Juries, | 
in Reſpect of their Dignity, as Barons, and all 

above them in Degree. Many ate exempted 

Exemption by the Writ de non ponendis in Aſſiſis, F. N. 
of Juries. B. 166. as aged Perſons ſeventy Years old, and 
13 many others are exempted, as Clerks, Tenants 
hag wins in Ancient Demeſne, Miniſters of the Foreſt, |? 
from Juries. (cut of the Foreſt) Coroners, Infants under 

the Age of fourteen Years, Officers of the She- | 
riff, ſick decrepit Men, and ſuch as are exempt- 
ed by the King's Charter: Yet in a Grand A- 
fize, Perambulation, Attaint, and ſome other 
ſpecial Caſes, ſuch Men as are not exempted 
by Reaſon of their Dignity, ſhall be forced to 

| ſerve, notwithſtanding their Exemption in o- 
ther Caſes. See Dalton's Office of Sheriffs, fol. 
#21. 52 2, 127, 130, 378, 
447, and 561. Counſellors, Attornies, Clerks, 
and other Miniſters of the King's Courts, are 
not to ſerve on Juries ; but I find one Jury 
made of Attornies of the Common Bench and 

A Jury of Exchequer, in a Caſe brought upon a Bill in 
Attornies. the Exchequer, by Sir Thomas Seton, Juſtice, 

againſt Luce C. for calling of him Traitor in 
the Preſence of the Treaſurer and Barons of 
the Exchequer, And this jury of Attornies 
gave the Juſtice one hundred Marks Damages. 
30 Alſije 19. | 
The Court frequently order a Jury of Mer- 
chants to try Merchants Affairs. | 5 

wh If the Charter of Exemption be, that he Þ 
| — | un 3 © ſhall not be put in Juratis, A(ſiſis ſeu recogniti-⸗ 1. 
by Charter. 0nibus aliquibus, yet this ſhall not . a MW #47 
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Ch. 79. and who are exempted. - $5 
Writ of Right upon Trial of the Grand Af- | 


ſize, for he comes not in in this Caſe by ſuch 


Proceſs as in other Caſes, but is choſen by the 
Oath of the four Chevaliers, and now he is 
in a Manner Judge in this Caſe. 39 E. 3. 15. 
Roll. Trial, 632. B. pl. 1. | 
Neither ſhall ir exempt him in an Attaint, 
nor in a Grand Inqueſt, to inquire of Felo- 


_ nies, c. becauſe the Charter hath not this 


Clauſe. Licet tangat nos © haredes noſtros. 
42 Af. 5. Ibid. pl. 3. | | 
At the Ni prius the Bailiffs of a Vill may At what 


ſhew a Charter, that to try Contracts, &c. * 


within the Vill, the Inqueſt ſhall be all of De- Charter ſhall 
nizens, Without Foreigners, and this ſhall be be allowed. 


allowed, and the Foreigners ſhall be ouſted, 
29 A. 15. Tbid. 633. 

So may the Burgeſſes who are put upon a 
Jury out of the Borough, if they have ſuch 


a Charter. 30 A/. 1. 


If a Man be impanelled of an Inqueſt, and Allowed 
ſhew ſuch Charter of Exemption of the ſame without 
King in whoſe Time he ſhews it, this ought W. 
to be allowed without Writ. 39 E. 6. 15. Kol. 


| Ibid. 633. f 


The Jurors ought to come in Perſon, and 
claim Privilege, the Sheriff cannot return it. 


2 Inſt. 130. 


4. De vicinet, de C. It is not ſufficient that yig,, 
they dwell in the County, but they are to be 
of the Neighbourhood, nay le plus procheins to 
the Place of the Fact, as by Artic. ſuper Chartas 
cap. 9. it is appointed: They muſt be moſt near, 
moſt ſufficient, and leaſt ſuſpicious, Ibid, as I 
Mall ſhew hereafter. | 

5. Quorum quilibet habeat guatuor . librat* Suffieieney 
ferra, tenement vel reddit” per Aunum ad mi- of Jurors. 
us ; this is their Sufficiency, where the Debt 
| | 4 or 
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or Damages (or both together, 1 Juſt. 272.) 
amount to 40 Marks, or above. This Suſh- 
ciency of Jurors in other Caſes of lefler Mo- 
ment, is ſtill left to the Diſcretion of the Juſtj- 


ces, Forteſcue, cap. 25. who (Experience tells 


us) never require Jurors under 4/. per An- 
nun, according to the Statute of 27 Eliz. cap. 
6. before which, Men of 4o 5. per Annum 
ſerved; but neither this, nor the Statute of 
35 H. 8. extend to Juries in Cities, Towns 
corporate, or other privileged Places, or in the 
twelve Shires of Wales; ſo that there they 
ſhall be returned, as before they lawfully might 
have been. For the Jurors Sufficiency in At- 
taints, ſee the Statutes 15 H. 6.5. 18 H. 6. 2. 
and 18 F. 8. 3. 


As to the Statute 35 E. 8. 6. the Trial or- 


qained by that Statute, lies only in ſuch Ac- 
tions, which have their ordinary Trial by 


twelve Men, and not more; and by Writ of 


Niſi prius; and this only in thoſe Actions in 
which the Proceſs of Venire facias, Habeas Cor- 
pora and Diſtringas lies againſt the Jurors, and 
in no other Actions. 

And although the Statute only mentions the 
Trial of Iſſues joined in the King's Courts, 


commonly holden at Weſtminſter ; and if the 


Action be commenced in any other Court, yet 
if the Iſſue be joined in any of the Courts at 
[eſtminſter, ic ſha!) be tried according to 
the ſaid Statute; and ſo if thoſe Courts are 
removed from , */tmizſier, the Iſſues joined 


in them ſhall be tried as the ſaid Statute „ 


rects. 
And the Words, letwirt Party and Party, 


hall only be intended of common Perſons 


and not betwixt the King and any other Per- 
{on, nor when the King joins with any other 
Perſon, 
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Perſon, in any Action, which by the Releaſe 


or Pardon, may be diſcharged before the Action 
brought. | 
In an Information of Intruſion by the Queen, 
a Juror was challenged for Inſufficiency of 
Freehold ; he had but to the Value of 15 5s. a 
a Year. It was adjudged that the Statutes 
H. 5. 27 Eliz. extend only betwixt Party and 
Party, and not to the Queen; and if he had 
any Freehold, it was ſufficient, but ſome Free- 
hold he muſt have. Cro. Eliz. 38, 413. Sir 
Chriſtopher Blunt's Caſe. | 
An Action on the Caſe was commenced in 


Chancery, and on Iſſue joined there, a Venire 
iſſued, quorum quilibet habet quatuor Libras ad 


minus, to try it in B. R. and on Trial it was 
found for Plaintift; and now it was moved in 
Arreſt of Judgment, that this Venire was wrong, 
and that the Statute 27 Elix. c. 6, only ex- 
tends to Iſſues joined in B. R. B. C. or Exche- 
quer : But it was held well, and that the Sta- 
tute extended to all Iſſues tried in B. R. where- 
ever they were joined. | | 
What is neceſſary to be known, in Reſpect 


of Tales de circumſtantibus, &c. See Williams 


his Readings upon this Statute lately come out 
in Print ; in which there are many ingenious 
Speculations, but becauſe they do not come 
often in Practice, and the Project of this Treas 
tiſe is only to contain Matters uſeful for Prac- 
tiſers; that the Book may not ſwell too big, 
I omit them, referring you to the Reading 
aaa See afterwards in the Chapter of Chal- 
enges. 5 

1 is the general Courſe of the World to 
eſteem Men according to their Eſtates; for 
Quantum quiſque ſua nummorum ſervat in ar- 
6, Tatum babet & fidei ; And ſure I am, the 
EE e Makers 


89 


* 


Jurors of 
above 40. 


per Annum. 


Of the Qualifications of Juror 15 Ch. 7. 
Makers of this Law had Cauſe enough to do 


ſo in this Caſe; for if Men of leſs Eſtates 


ſhould ſerve in Juries, ſuch Fellows would only 
be ſhifted into Inqueſts, as had more need to be 


relie ved by the 8 d. than Diſcretion to fift out 
the Truth of the Fact: Tis hard to get an un- 


biaſſed Jury now; but ſurely leſs Rewards 
would ſooner bribe and byaſs meaner Men, 
than theſe. Therefore, leſt Poverty or Neceſ- 
ſity ſhould tempt, every Juror muſt have 4 /. 
per Aunum, as aforeſaid, of Freehold, out of 


Ancient Demeſne. And the Court may, in Mat- 
ters of great Conſequence, direct a Venire fa- 
cias for a Jury above 4 J. per Annum a-piece, 


but not under. Cro. 2 Part 672. But in ſuch 
Caſes (every one knows) the Court commonly 
orders the Prothonotary to chuſe forty-eight, 
out of the Sheriff's Book of Freeholders, of 
the moſt ſubſtantial Men in the County, and 


the Parties ſtrike out twelve a-piece, then the 


Sheriff returns the reſt. 


Note; In former Times, when Eftates of 


Inberitance were in few Men's Hands, ſuch as 


had 40 5. per Aunum were found ſufficient 
Men to ſerve on Juries. After, Eſtates of In- 


heritance coming in greater Meaſure to the Vul- 
gar, it was by the (aid Statute 27 Eliz. cap. 6. 
made 4 J. per Anium ; and the ſame Reaſon 
improving in late Times, it was thought con- 


Jurorsof 201 ſiſting with the Wiſdom of a Parliament to raiſe 


ter Annum. 


it to 20 J. per Aunum, to the End Men's Eſtates 


might be truſted in the Judgment of more 


knowing Judges of the Fact, when they be- 
come litigious ; and this was by an Act of 16 


& I7 Car. 2. CAP. 3. which being but a Pro- 


bationer, and to continue but for three Years, 


and from thence to the End of the next Seil- 


lion of Parliament, it is expired; but for that 
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jt may be revived, as 1 humbly judge it expe- 
dient, I have thought fit to hint thus much 


concerning it. 


Such a Man who hath Land, Rent, Office, 
or other Profit apprender, out of Ancient De- 
meſne, to the clear yearly Value of 4/7. of 


Which he may have an Aſhe, he hath ſufficient 


Freehold to be 1 Vide the ſaid Reading, 
now what Eſtate is ſufficient- 


where you may 
to make a Man a Juror. See /ic in the Chap- 


ter of Challenges. 


91 


But now by the Statute 4 & 5 Will. & Ma- e. 24. 6 1. 


riæ, all Jurors (other than Strangers per me- 
dietat. lingua) returned upon Trial of Iſſues 


joined in the King's Bench, Common Pleas or 


Exchequer, or before Juſtices of Aſſize or Nif 
prius, Oyer and Terminer, Gaol- Delivery, or 
general Quarter-Seſſions of the Peace, ſhall 
have in their own Name, or in Truſt, within 
the ſame County, 10/7. a Year, above Re- 
priſes of Freehold or Copyhold Land, or in 
Ancient Demeſne, or in Rents in Fee-ſimple, 
Fee-tail, or for their own or ſome other Per- 


ſon's Life; and in Wales 61, a Year. If any 
be returned of leſſer Eſtate, he may be diſ- 


charged by Challenge, or upon his Oath; 


nor ſhall a Juror's Iſſues be ſaved, but by 


Order of Court, for reaſonable Cauſe proved 
upon Oath. | 

The Sheriff, Coroner, or other Miniſter re- 
turning any Perſon of leſſer Eſtate, ſhall for- 


feir 5 J to their Majeſties, for every Perſon ſo 


returned. 

They muſt be ſummoned fix Days before the 
Day of their Appearance, and none to take a 
Reward to excuſe a Juror's Appearance, on 


Pain to forfeit 10 4. to their Majeſtics. | 


This 


92 Of the Onalifications of Furors, Ch. 7 

This Act extends not to Cities, Du 
and Towns. Corporate. 

Tales Men in Englaud ſhall have 5 J. a Year, 
in Wales 3 l. a Year. 

No Fee or Reward ſhall be ben by any 
perſons whatſoever, upon the Account of any 
Tales returned, upon Pain of 10 J. The one 
Moiery to the Proſecutor, the other to his 
Majeſty. 

No Writ de non ponendis in AN fis & Jura- 
tis ſhall be granted, unleſs upon Oath that the 
Suggeſtions are true. | 

This Act to be in Force three Vent from 
the firſt of May 1693, and is ſince continued 4 

| On. b 1 
Jurors muſt Et qui nec D. E. nec P. G. aliqua affinitate 3 
not be of At- attiugunt ; the Law is very cautelous, in not z 
2 to the jeading Men into Temptation: Therefore, leſt 

£ Kindred and Affinity ſhould wrong the Con- 
| ſcience to help a Friend, our Jurors muſt not 
be related to any of the Parties; and for this 
Reaſon likewiſe the Statutes provide, that no 
Man of Law ſhall ride Judge of Aſſize or Gaol- 
Delivery in his own Country, 8 R. 2. 2. 33 H. 
8. cap. 24. Yetthe contrary hereof is often done 
by a Non obſtante; but how conſiſtent with In- 
= tegrity or Prudence, they know beſt who pro- 
| | cure it to be done. But becauſe moſt Things 
| concerning the Quality and Sufficiency of Ju- 15 
| rors, will come more properly under the Title 4 
| Challenge, I will refer you thither. 5 
Rex vgrſus Higgins, B. R. The Cauſe came 
Jurors in to be tried at Bar, and a Challenge was made 
4 z to the Jury in Behalf of the Defendants, ſor that 
or have the Jury-men were not Freeholders: And the 
:Zrechold, Court ſaid it had been held, That for Juries 
within Corporate Towns, the Statutes that 
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Court B. R. unleſs there were an expreſs Clauſe 


Ch. 7. and who are exempted. 


bave been made, requiring that Jurymen ſhould 
have ſo much Freehold, do not extend to them; 


93 


and tho* to maintain the Challenge, it was 


ſaid by the Common Law that Jury-men were 


to be Freeholders; the Court over-rul'd the 


1 Vent. 


Challenge. 366. | 


If in a Writ of Waſte, the Defendant plead In Waſte the 


ami. Jury ſhall 
have the 
View. 


no Waſte done, and it appears upon Ex 
nation upon a Voire dire, That fix of the Jury 
have view'd the Place waſted, it is ſufficient ; 
if it appears upon Examination that none of 
the Jurors have had the View, the Trial ſhall 
be ſtay'd: If Walte be aſſign'd in ſeveral 
Places, and of any of them the Jury have not 
had the View, they may find Nu Waſte fait. 
Lutwich 1558, 1559. | 
A Grant from the King to diſcharge one King may 

from ſerving on Juries is good, but a Grant un" ag: 
to diſcharge a whole Country is void. 1. Sider- ſerving on 

| Juries. 

Rex verſus Paine. The Court held, it was be Jury 
not in the Power of the Grand jury to find muſt find 
one guilty of Manſlaughter on an Indictment Purſuant to 
of Murder. Sid. 230. the Indic- 

Rex verſus Percival & al. It was there held, 
That the King might grant the Privilege to a | 
City, that they ſhould be exempt from ſer- A whole City 
ving on Juries out of their own City. But it may be ex- 
was agreed by all, That by ſuch Grant they empred from 


would not be exempt from ſerving in this ſerving on 
Juries. 


ment, 


in the Charter, that they ſhould not ſerve 
corain ipſo Rege. Sid. 343. '. 
Every Perſon uſing and exercifing the Art Apothecaries 
of an Apothecary in the City of London, or exempted. 
within ſeven Miles thereof, being free of the | 
Society of Apothecaries in the ſaid City, and 

who ſhall have been duly examined and ap- 
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ſummoned. on Furies, ſhall be made by the Sheriff or 
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prov'd, &c. for ſo long Time as he ſhall exer- 

ciſe the ſaid Myſtery, and no longer, ſhall be 

exempted from ſerving on any Jury or Inqueſt. 
6 V. 3. cap. 4. 725 


Other Perſons exerciſing the ſaid Art of an 


Apothecary in any other Parts of this King- 


dom, who have ſerv'd as Apprentices ſeven 
Years, according to the Statute of 5 Elix. ſhall 


likewiſe be exempred from ferving on Juries, for 
ſo long Time as they ſhall uſe and exerciſe the 
ſaid Art, unleſs ſuch Perſon voluntarily con- 
ſent to ſerve. bid. 


Seamen ex- All Seamen allo duly regiſtred are exempted 
empted. from ſerving on Juries by 7 @ 8 W. 3. cap. 


Fo 

Lifts of Ju- All Conſtables and Headboroughs fhall year- 
rors to beex- ly at the General Quarter-Seſſions of the Peace, 
— ns 0 in the Week after Michaelmas, return and give 
obus a true Liſt in Writing of the Names and A- 
Juſtices at bodes of all Perſons within the reſpective 


their Quar- Places for which they ſerve, qualified to ſerve 


ter-Seſſions. on Juries, between the Age of twenty-one 
8 and ſeventy Years, which Liſt they ſhall deli- 


ver to the Juſtices: And they ſhall Cauſe the 


Clerk of the Peace to deliver a Duplicate 
thereof to the Sheriff of the County or his 
Deputy, before the firſt of January next fol- 
lowing, and cauſe the ſaid Liſt to be fairly 
eemtred in a Book, and kept among the Re- 
No other to cords of the Seſſions: And no Sheriff ſhall im- 
be returned panel or return any Perſon to ſerve on any Jury 


by the She- at the Aſſizes, Gaol-Delivery, or Seffions of 


_ the Peace, who ſhall not be named in the ſaid 


Liſt. Any Conftable or Headborough failing 

to make ſuch Return as aforeſaid, to forfeit 5 J. 

to the King. 5 & 8 M. 3. cap. 32. 
How to be Every Summons of Perſons qualified to ſerve 


his 
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Ch. 7. and who are eempted. 95 


his Officer, at leaſt fix Days before the Day of 
Appearance, ſhewing to the Perſon the War- 

rant under che Seal of the Office, wherein he 

is nominated to ſerve; and in caſe ſuch Juror 

to be ſummoned, be abſent from his uſual Ha- 

bitation, a Note in Writing under the Hand 

of ſuch Officer to that Effect, ſhall be left at 

his Dwelling-houſe with ſome Perſon there in- 

habiting. bid. 25 

| The Return to the Seſſions ſhall be a good The Sheriff 
Excuſe to the Sheriff, if he ſummon one who if eee 
is not qualify'd, and if an Action be brought 0 xr omg 
thereupon, the Sherift may plead the General Conſtables 
Iſſue, and give this Act in Evidence; and Lifts, though 
if the Plaintiff be nonſuit, &c. he ſhall pay not qualified. 
treble Coſts. And if the Sheriff, his Bailiff, 

or Deputy, ſhall ' ſummon any Freeholder or 
Copyholder, otherwiſe than as aforeſaid, or 

negle& his or their Duty, or excuſe any Per- 

ſon for Favour or Reward, or allow of any 
Exemption to any Perſon under the Age of ; 
ſeventy Years; ſuch Sheriff, his Deputy or Penalty of 
Bailiff, ſhall forfeit the Sum of 20 J. to the Sheriff on his 
Party grieved, or to whomſoever ſhall ſue for Miſ-beha- 
the ſame, in any Court of Record at VHeſimin- Our. 


ſter. Ibid. 


Quakers are incapable of ſerving on juries. 


70 8 V. 3. cap. 34. 180 


The Courts of Meſtminſter are impowered to Special Writs 


order ſpecial Writs of Diſtringas or Habeas Where the 


Corpora, to cauſe fix or more of the firſt twelve uri ſhall 
have the 


Jarors, to have the Matters in Queſtion ſhewn vicw. 
them, by two Perſons in the Writs named and | 
appointed by the Court; and the Sheriff ſhall 
return the View. 4@ 5 Ann. cap. 16. 


C HAP. 


Viſne. 


1 Inſt. 125. 


Pariſh. 


Concerning the Viſne, Or Dface From 
whence the Jury ſhall come, &c. 


T 7 lcinetum is derived of this Word Vicinus, 


and fignifieth Neighbourhood, or a 
Place near at hand, or a Neighbour Place, 
Where the Queſtion about the Fact is moved: 
And the moſt general Rule (faith Coke, 1 Inſt. 

125,) is, That every Trial ſhall be out of 
that Town, Pariſh or Hamlet, or Place known 


out of the Town, c. within the Record, 
within which the Matter of Fact iſſuable 
is alledged, which is molt certain and neareſt 
thereunto, the Inhabitants whereof may have 


the better and more certain Knowledge of the 


Fact. E 3 x 

And if a Thing be alledged in D. the Venue 
muſt not be of D. but de vicineto de D. for 
otherwiſe the Neighbourhood would be ex- 
cluded. ' Roll. Tit. Trial, 622. pl. 33. 
And if the Fact be alledged in quadam pla- 
tea vocat. Kingſtreet, in parochia ſanctæ Mar- 
garetæ in Civitate Weſtm. in Com. Midd. in this 


Caſe the Viſue cannot come out of Platea, be- 
cauſe it is neither Town, Pariſh, Hamlet, 


nor Place out of the Neighbourhood, where- 
of a Jury may come by Law; but in this 


Caſe it ſhall not come out of J/eſtminſter, but 


out of the Pariſh of St. Margaret, becauſe this 
is the moſt certain. But therein alſo it is 
to be noted, that if it had been alledged in 
Kingſtreet, in the Pariſh of St. Margaret in the 
County of Middleſex, then ſhould it have 
come out of King: ſtreet; for then ſhould King- 
| 4 9 ö ſtreet 
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Ch. 3. from whence the Fury ſhall come: 


ſtreet have been eſteem'd in Law a Town: For 
whenſoever a Place is alledged generally in 
Pleading; (without ſome Addition to declare 
the contrary, as in this Caſe it is) it ſhall be 
taken for a Town. 


WV) 
A 


And albeit Parothia oenerally alledged, is Paroc bid. 
a Place incertain, and may (as we ſee by Ex- IInſt. 12 5. b: 


perience) include ſeveral Towns; yet if a 
Matter be alledged in Parochia, it ſhall be in- 
tended in Law, that it containeth no more 


Towns than one, unleſs the Party do ſhew Moor $56 


the contrary. Bur when a Pariſh is alledged 
within a City, there without Queſtion the 
Vi ſue ſhall come out of the rariſh, for that is 
more certain than the City. 

If a Matter be plea ied Lg apud Bradford 
in Forfid in Parochia de Belbroughton, the 
Venue ſhall be of Belbroughton, and not of 
Bradford; for B-15r0zghton ſhall be intended to 
be a Town, and one Town ſhall not be inrend- 
ed to be in ändtner Town, and therefore 
Bradford ſhail not be intended to be 2 Town. 
Roll. Tit. Trial, 619. pl. 1. 

The Venue ſhall ever be of the moſt cer- 
tain Place. 

In a Quo warranto for uſing a Warren in D. 
if the Defendant ſay the Vill D. is Parcel of 
Manor of FS. and preſcribes to have a Warren 
within the f:id Manor and Demeſnes thereof, 


the Veuire facias ſhall be of the Manor; for Thid. 619; ph 


the Manor by Intendment is more large than 6. 
the Vill. If the Viſne be de D. and S. and 


the Henire facias be de D. S. and V. this is — 620. pl; 


not good, becauſe it is too large. If apud Bur- 8 
gum de Plimouth, the Venue may be de Plimouth 
generally; If apud Villam de Cambridge in 
Warda Toes and the Venire facias is de Villa 

H & Warda 
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Sy 


De Corpore 


Comitatus. 


Of the Viſne, or Place Ch. 8; 


 & Wurda præditt. this is help'd by the Statute , 


of Jeofails. bid. 621. pl. 21, 22. 

If the Place be out of a Town, the Venue 
ſhall not be of the next Town, but from the 
Place itſelf, but the Sheriff ought to return the 
Jury de plus prochein Ville. Ibid. pl. 24. 

In Ejectment of Land in Foreſta de Keven- 


non in Com. the Venue may be de vicineto Fo- 


reſtæ, for this is a Place known; and by In- 


tendment, becauſe the Defendant hath not 


pleaded in Abatement, that this is our of any 


Pariſh or Vill. bid, pl. 26. 


In inferior Courts within Boroughs, the Ve- 
nire facias is quod Venire facias 12 liberos Bur- 
genſes Burgi & Parochiæ de B. although there 
may be twelve Burgeſſes which are not Inha- 
bitants. Koll. Tit. Trial, 622. pl. 34. 

The Venue ſhall follow the Iſſue. Vide Poſtea. 


In Treſpaſs and Battery in London, if the 
Defendant juſtifie in Midd. by Proceſs out of | 


the Marjhal's Court, that he arreſted him, and 
becauſe the Plaintiff would not go with him, 
he beat him, &c. ALlſque hoc, that he is guilty 


in London vel alibi out of the Juriſdiction of 


the Court. To which the Plaintiff replies, 
and acknowledges the Arreſt, bur ſays, that he 
beat him at London, de injuria ſua propria 


abſque tali cauſa, and Iſſue upon this, this ſhall 
be tried in London, and the Words, abſque tali 


cai:ſa, are void, the Iſſue being joined upon a 
Place certain, ſci. London: Aﬀirmed in a Writ 
of Error. Roll. ib. 624. But the Court faid, 


that he might have demurr'd upon this Plea. = 

If a Trefpaſ be alledged in D. and Nul tiel 
Ville is pleaded, the Jury ſhall come de Cor- 
pore Comitatus. But if it be alledged in & and 


IInſt. 125. b. D. and Nu tie! Ville de D. is pleaded, the jury 


Manor. 


ſhall come out de vicineto de S. for that i 


more 


s the 


I 
. 
& 


Ch. 8. from whence the Fury ſhall come; 95 
more certain. Sv if a Matter be alledged with- 

in a Manor, the Jury ſhall come de vicineto 
Manerii. But if the Manor be alledged within 

a Town, it ſhall come out of the Town, be- 
cauſe that is moſt certain, for the Manor may 
extend into divers Towns. And all theſe Points 
were reſolved by all the Judges of England, 
upon Conference between them, in the Caſe 

of John Arundel, Elq; indicted for the Death 

of Pilliam Parker. 6 Co. 14. | 
Where there may be a ſpecial Viſne, the De Corport 
Trial ſhall never be de Corpore Comitatus. Leon, Cm 
1 Part 109. | | 

If a Venire faciastought to be of one or more 

Vills in certain, in a County, and this is a- 
warded de Corpore Comitatus; this ſeems to be 
aided by the Statute of 21 Fac. of Jeofails; 

for this comes from the Vills from whence it 
ought to come, and from others, inaſmuch 

as it comes de Corpore Comitatus, Roll. Tit. 
Trial, 618. and many other Cafes concerning 

this Matter. 

But in Ejectment of Land, called S. and 

no Place is named where the Land lies, and 2 
Venire is awarded de Corpore Com. this is erro- 
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5 neous, and too large, becauſe there is a Place b 
i certain where the Land lies, and yet is not na- 1 
. med in the Nar. as it ought to be. Hob. 121. 1 
. Roll. Trial, 617. pl. 15. | {8 
Y But if the Iſſue be taken upon a Title of —_— 
: Dignity, and whether Chivaler or not, this may * 
come de Corpore Comitatus, becauſe that the - 1 

lieu lou, &c. is not material. Jbid. pl. 16. A 

If 4. by the Name of A. of the County of Þ# 

5 Hampſbi re, bring a Scire facias upon 2 Re- | | 
cognizance in Chancery in the County of 1 
Middleſex againſt B. and the Defendant plead — 

that the Plaintiff is outlawed by the Name | 


H 3 of 1 
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100 


Wild. 


Heir tried 
where the 
Land lies, 
where not. 
1Inſt. 125. b. 


Cro. 3 Part 
818. 
Cro. 2 Part 


03. 


Of the Viſne, or Place Ch. 8; 
of 4. in the County of Cheſter ; to which the 


Plaintift replies, that he is not una & eadem 
Perjona, this may be by the Body of the 


County of Middleſex, where the Writ is 


brought, Roll. Trial, 617. pl. 14. 

In a Quare Impedit for the Church de Uſel- 
bee, and the Defendant pleads that there is 
no ſuch Church, the Venue ſhall not come de 
Corpore Comitatus, but de vicineto de Uſelbee ; 
for this is a Place known, and ir is intended 
the Church of Uſelbee is within the Ville of 
Uſelbze. Hob. 325. Roll. Trial, 616. pl. 7 

In a Prohibition, if the Parties be at due 
upon a Cuſtom de non decimando of Wood in 
the Wild of S»ſſex, the Venire facias ſhall be 
de Corpore Comitatus; for the Wild is not ſuch 
a Place, whereof the Court may, have Conu- 
ſance to be ſufficient to have a Jury to come 
from this, for the Wild is a Wood by Intend- 
ment. Hob. 348. Roll. Trial, 617. E. pl. 2. 

In a real Action where the Demandant de- 
mands Lands in one County, as Heir to his 
Father, and alledges his Birth in another 
County, if it be denied that he is Heir, it 
ſhall not be tried where the Birth is alledged, 
but where the Land lieth; for there the Law 
preſumes it ſhall be beſt known who is Heir, 
But if the Defendant make himſelf Heir to a 
Woman (for that is the ſurer and more cer- 
tain Side, and the Mother is certain, when 
perhaps the Father is incertain) and therefore 


it ſhall be tried where the Birth is alledged, be- 


Baſtardy. 


cauſe they have more certain Conuſance, than 
where the Land lieth. 
And ſo it is where Baſtardy is alledged, 


1 Inſt. 12 5 b. the Trial ſhall be in like Caſe, Mutatis mu- 
tandis, 


If 


Ch. 8. from whence the Fury ſhall come. 101 
If a Man plead the King's Letters Patent, Non Conceſſit, 
and the other Party plead Non conceſſit, it ada 
ſhall not be tried where the Letters bear Date; 164 I 
for they cannot be denied, but where the Land 

lieth. OF "= | 
Every Trial muft come out of the Neigh- Vi/ne, of what 


bourhood of a Caſtle, Manor, Town or Ham- Places. Jod. 


let, or Place known out of a Caſtle, Manor, 
Town, or Hamlet, as ſome Foreſt, and the 
like, as before. | | 

 Venire facias may be of a Foreſt, Burgo, 
Caſtro, Warda, Parco, &c. but not of a Lest. 
Balliva, Market, Walk, &c. not de lieu conus, 
without alledging this to be out of a Vill or 
Pariſh. Sider n 326. Bur aſter Verdict helped 
by the new Statute 16, 17 Car. 2. c. 8. | 

Every Plea concerning the Perſon, Plaintiff, Where the 
c. ſhall be tried where the Writ is brought. y." 8 

| gnt at 

1 Jaſt, 125. b. Common 

When the Matter alledged extendeth into a Law. 
Place at the Common Law, and a Place within 
a Franchiſe, it ſhall be tried at the Common 
J.... © | 

Matters done beyond Sea may be tried in Matters done 
England, and therefore a Bond made beyond beyond Sea, 


Sea may be alledged to be made in any Place how triable 


in England, if it bear Date in no Place; but 1 1 
if there be a Place, as at Bourdeaux in France, , 
then it ſhall be alledged to be made iz quodam 

loco vocat. Bourdeanx in France, in Iſlington 

in the County of Middleſea, and from rhence 

ſhall come the Jury, 1 If. 261. Latch 4, and 

F. So if the Tenant plead that the Deman- Keb, 2 Parr 
dant is an Alien, born under the Obedience 315. 

of the French King, and out of the Allegiance 

of the King of England; the Demandant 

may reply, that he was born at ſuch a Place 

in Englaus, within the King's Legiance and 


3: here- 


frog Of the Viſne, or Place. Ch. 8, 
| hereupon a Jury of twelve Men ſhall be char- 
ged, and if they have ſufficient Evidence that 
he was born in France, or in any other Place 
out of the Realm, then ſhall they find that 
he was born out of the King's Legiance. 
And if they have ſufficient Evidence that he 
was born in England, or Ireland, or Guernſy, 
or Jerſy, or elſewhere within the King's Obe- 
dience, they ſhall find that he was born with- 
in the King's Legiance. And this hath ever 
been the Pleading and Manner of Trial in 
that Caſe. So of other Things done beyond 
Things done Sea, the adverſe Party may ailedge them to be 
beyond Sca. done at ſuch a Place in England, from whence 
the Jury ſhall come, and in a ſpecial Verdict, Z 
4 tbey may find the Things done beyond Sea. 4 
Lib. J. 26. Jbid. & Lib. 7. 26. 15 | 1 
Part without So when Part of the Act is done in England, 
the Realm, and Part out of the Realm, that Part that is 
and Part to be performed out of the Realm, if Iſſue 
within. be taken thereupon, ſhall be tried here by 
twelve Men, and they ſhall come out of the 
Place where the Writ or Action is brought. 
| Ibid. Lib. 6. 48. 
Full Age Error, for that Judgment was given by De- 
tried where fault againſt the Defendant, being an Infant; 
the Land Iſſue was taken that he was of full Age. And 
lies. Godfrey moved, whether the Trial ſhould be 
in Norfolk where the Land was, or in Middle- 
ſex, where the Action was brought? And the 
Court held, That it ſhould be tried in the 
County where the Land lay; and Tanfield 
ſaid, it was adjudged in the King's Bench, be- 
. tween Throgmorton and Bur find. Cro. 3 Part 
818. | ; | 
Error on a Judgment in Dower at the Grand 
Seſſions in Brecon was aſſigned, for that the Te- 
nant being under Age appear'd by Attorney F 
| | and 
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Ch. 8. from whence the Fury ſhall come. 10 


and it was alledged that he was within Age at 
Abergavenny in the County of Monmouth; and 
Iſſue being thereon joined, it was tried by a 
Jury de Vicineto de Abergavenny, and found for 
Plaintiff in Error. It was moved in Arreſt of 
Judgment, that this was a Miſ-trial; for being 
in a real Action, this Iſſue ought to have been 
tried where the Land lay ; but held well by all 
the Court; for the Alledging him to be within 
Age at Abergavenny, is the ſame as Alledging 
a Commorancy there; and a Difterence was 
taken between where the Title depended on 
the Nonage, in which Caſe it ſhould be tried 
where the Land lay, and where the Infancy is 
pleaded as a Matter de hors, as in the preſent 


2 


Caſe, Jones, T. 170, 171. 


Queſtions of Title of Land (except by Where the 
ſpecial Order of the Judges in ſome Cafes) Land dotl: 
are to be tried in the County where the lie. 

Land lies; for the Law is, that all real and 
mixt Actions, as Waſte, Ejectment, &c. muſt 
be brought in the County where the Land is. 
But Debt, Detinue, Account, Actions of the Trenſitory 


Caſe, Battery, &c. are in their own Nature Actions. 


tranſitory, and yet they ought to be laid and 

tried in their proper County where the Fact 

Was done, unleſs the Court order the contrary, 

for ſome ſpecial Reaſons; and if they are laid 

out of the proper County, daily Practice tells 

us the Court may alter the Venue, upon 4ffida- 

vit of the true Place of the Fact. | 
All criminal Matters are to be tried where Criminal 

the Offence is committed. | Matters. 
If the Venue ariſe in two Counties, the Jury This is cal- 


upon two Venire facias's ſhall come from both, led a Joinder 


ſix out of one County, and fix from the o- of Counties. 


Os | Finch 410, 
ther. Cro. 3 Part 646. But by the Conſent 1 ed, 


Parties, entred upon Record, it may be by wo counties. 


H 4 five 


. 5 3 
= om ar d „ 
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five out of one, and ſeven from the other, as 


appears, Cro. 3 Part 171. where in Replevin 
the Defendant avows for Damage. feaſant ; 


But out of the Plaintiff by his Replication claims Com- 


two Counties 
it cannot be 


j 


— ot er en 


— — Kb = bn 
— — ** — 


— 


— — 


TIES: 


— 
— — 


— 


— — — 


—— 
— 


— — 
— en 


— B — — — — — — 


— — = 
. - - = 


— - — 


—— — <4 
ty — 


fer — RE 
3 — — — 


_ 
—— K — — — 
— — — 


— 
9 — 


— — — - - \ 
— — — — 
— — 

4 

” 


mon by Preſcription iz loco quo, &c. being 
Broadway in the County of Morceſter, appur- 
tenant to his Manor of D. in the County of 
Glouceſter, and Iſſue thereupon, and two Venire 
facias's awarded to the Sheriffs of the ſeveral 
Counties; and now ſeven of the County of 
Worceſter appeared, and five of Glouceſter. 
And although there ought to have been fix 
ſworn of each County, to try that Iſſue, as 
appears 49 Ed. 3. 1. 31 H. 8. 46. yet by the 
Aſſent of Parties, thoſe twelve who appear'd, 
by the Advice of all the Jullices, were ſworn, 
and tried the Iſlue. And it was commanded, 
that this Aſſent ſhould be entred upon Re- 
cord; for otherwiſe it would be a ſtrange Pre- 
cedent. ru ee bart. 
In Aſſize of Common in Confinio Comitatus, 
and the Iſſue be, whether he had Common by 
Preſcription in one County, appendant to a Ma- 
nor in another County, this ſhall be tried by 
both Counties. Roll. Trial, 599. N. pl. 5. 
The ſame Law is in Treſpaſs brought in one 
County, (which cannot be iu confiaio) upon 
ſuch an Iſſue the Trial ſhall be per ambideux 
Counties, 49 E. 3. 20. See Roll. Tit. Trial, 
599, Cc. many Caſes where the Jury ſhall 
come from two Counties. | "I 
In ap Action upon the Statute of Marle- 
bridge, for taking a Diſtreſs in one County and 
chafing in another County; upon Not guilty 
the Trial ſhajl be only by the County where 
the Chaſing is, for this is all the Cauſe of the 
Action. 4 H. G. 4. Roll. Trial, 601. pl 1. 
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In an Action on Stat. 2 W. & M. c. 5. 

for reſcuing a Diſtreſs for Rent; the Lands de- 

miſed lay in three Vills; the Reſcue was laid 

to be in one of them. The Venire ſhall be 

from that Vill only where the Reſcue is Jaid ; 

for the Action is founded on the Fort, and the 

Demiſe is only Inducement. 1 Lutw. 217. 

In Eſcape vpon Arreſt in one County, and an Eſcape. 
Eſcape in another County, upon Not guilty, this 

ſhall be tried, where the Eſcape is laid, for the 

Action is upon the Eſcape. Roll. ibid. 602. pl. 8. 

In an Action of Trover,, apud Paxton in , 
Com. Hunt. the Defendant pleads a Bargain and Covenant in 
Sale apud Royſton in Com Hertford, in the Mar- c OY UP 
ket there, whereby he after converted them : 
apud P. in Com. Hunt. The Plaintiff faith, 

that he was poſſeſſed of thoſe Goods apud P. 1 
in Com. Hunt. and that J. S. there ſtole them 1 
from him, and by Covenant betwixt him and i 
the Defendant, at P. in Com. H. he fold them 1 
to the Defendant, as he hath pleaded: The 7 
Iſſue was upon the Sale made by Covenant, 1 
Cc. And it was tried in the County of Hunt. 
and found for the Plaintiff. And it was moved 
to be a Miſ-trial; for it ought to have been by 
a-Jury of the County of Hertford, or at icati- 
wile by a Jury of both Counties : But it was 1 
adjudged to be well tried, becauſe the Sale is 8 
confeſſed, and the Iſſue is upon the Covenant | 
alledged in Hertford. Cro. 3 Part 531. 

In Debt upon a Bond in London, the Defen- Uſurious 
dant pleaded an uſurious Contract in the Coun- 19607 tan T0 
ty of Warwick ; the Plaintiff replied, that the County. 
Bond was made upon good Conſideration; abſ- A 
que hoc, that it was made for ſuch uſurious i 
Contract: The Trial ſhall be in the County ji 
of Warwick; for the Bond is confeiled, and the = 
Ulury in Warwick is only in Queltion ; and fo 


11 


16 the Viſne, or Place Ch. 8. 
A Dures ſhall if the Iſſue be, whether the Deed were made 


be tried by Dures, the Trial ſhall be where the Dures, 
there, not and not where the Deed is ſuppoſed to be made. 


where the 
Action is Cro. 3 Part 195. 


brought. Where Iflue is taken upon a Surrender, it 
Surrender. ſhall be tried where it was alledged to be 


done. and not where the Manor is, of which 

the Copyhold is holden. Jbid. f. 260, Br. 

Tit. Viſne, 114. . 1 

Ward or In an Aſſumpſit laid at London, in Warda de 
Hundred, no Cheap, the Venire was de Parochia de Arcubus 
good Yiſme. in Varda de Cheap, whereas no Pariſh was men- 
tioned before in the Court; and adjudged, that 
the Venire was ill laid in the Count; for a 

Venire facias may be of a Town, Pariſh, Ma- 


nor, or other Place unknown, but not of a 


Hundred or Ward, Cro, 1 Part 165. for the 
Ward in a City, is but as the Hundred in a 
County. The Pariſh in London is in Lieu of a 
Vill, and the Ward of a Hundred. Roll. Tit. 
Trial, 620. pl. 15. vide hic apres. 
City, Where the Viſne is laid to be at a City, in 
an Action brought in a ſuperior Court, or 
within the City, though it be both a City and 
Country, the Venire facias may be de wicinet. 
C:vitatis. Latch 258. Though it hath been 
held not good, but that the Venire facias may 
be de Civitate, leaving out Vicinet. as you may 
read in Staundf. 155. But now the Caſe in 
Cro. 2 Part 308. and Bulſtr. 1 Part 129. ſay, 
that all the Venire facias's are awarded de vi- 
cinet. Civitatis, which is intended as well de Ci- 


Roll. 6:2, 
623. 


So in all in- Vitate itſelf, as de vicineto infra Juriſdictionem 


ferior Courts, of the City. And ſo it is de vicinet. Civitatis, 
Style 2. or de vicinet. or de Civitate Coventry, Eborum, 
March 125. Norwich, Sarum, Briſtol, Exon, and all other 

Cities which are Counties in themſelves. In 
London, all Places beſides London, no Mention is made 


of 


Statute of Winton, &c. upon the Roll the Ve- 
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of the Pariſh or Ward, ibid. 493. But in Lon- 

don the Pariſh and Ward is mentioned, and 
therefore it was adjudged Cro. 2 Part 150. 
that it was not good to alledge any Thing done 

in London generally; but it muſt be in what 
Pariſh from which a Venire may be; but where 

a Thing is laid in a City, in alta Warda there, 
and the Venire facias is from the City only, it City. 
is well, becauſe it ſhall be intended there be 

no more Wards in the ſame City. Cro. 3 Part 


282. | | | 
In an Action againſt the Hundred upon the Hundred. 


aire facias is awarded of Bradley, quod eſt prox- 
imum Hundredum, and the Venire facias is ge- 
nerally of Bradley. This is well, becauſe by 
the Roll it appears that Bradley and the Hun- 
dred are all one. Roll. Tit. Trial, 598. 

If a Thing be laid done apud Briſtol, viz. 
in Warda Sanfte Marie in Warda de Ratliff, 


and the Venire facias is de Warda de Ratliff, 1 


this is not good. 1bid. 619. pl. 5. | 
But if it be alledged in a Ward in the City Ward. 
of Briſtol, &c. the Venue ſhall be of the Mara, 

not de Civitate. Ibid. 621. pl. 28. 

A Venire facias was awarded from T. and De vi:inet. 
not de vicinet. de T. and for this Cauſe reſolved left out, ill. 
to be ill, and not amendable. Cra. 2 Part 399. 

Bro. Tit. Ven. fac. 8. 

If the Iſſue be / Rex conceſſit per literas 
patentes, the Trial ſhall be, as hath been ſaid, 
where the Land lies, and not where the Pa- 
tent was made, becauſe the Patent is of Re- 
cord; and if it be traverſed, it ſhall be tried Where the 


by the Record, and therefore the Iſſue being Land lies. i | 


upon Non conceſj;t, the Iſſue is not upon the 1 Inſt. 125. 6. 
Patent; but where the Iſſue is upon Non con- 
ceſſit, or Non dimiſit, of a Thing which paſſeth 


108 Of the Viſne, or Place Ch. 8. 
| by Deed, the Trial ſhall be where the Grant 
or Demiſe is alledged : But of a Feoffment, 
or Leaſe fer Life pleaded, the Iſſue being 
Non feoffavit or Non dimiſit, Livery ought 
to be made, and therefore the Trial ſhall be 
where the Land lies. Cro. 2 Part 376. 3 Part 
269. | | 8 


Where the Where the Offence was laid in the Count to 
Action is laid 


x C un- 2» 9" . . 
*r Ih ther County, and the Plaintiff replies de in- 


Juſtification juria ſua propria, Cc. The Viſne ſhall be 
in another, where the Juſtification is alledged; as, one 
_—_— Example for all, to illuſtrate. In an Action up- 
N Juſtifica- on the Caſe, for Words ſuppoſed to be ſpoken 


tion is. at Bridge- North in the County of Salop, the 


Defendant pleads, that he ſpake them as a Wit- 


neſs upon his Oath, upon an Iſſue tried at 


Chard in the County of Somerſet. The Plain- 


tiff replies de for tort demeſne, &c. And there- 
fore it was tried by a Venire facias of Bridge- 
North, and Error thereof aſſigned, becauſe it 
ought to have been by a Viſne of Chard, where 
the Juſtification aroſe ; and it was held clearly 
to be a Miſ-trial, and not aided by the Statute 
of Jeofails; wherefore the Judgment was 
reverſed. Cro, 3 Part 468, 261, 870. Moor 
| 10. 
Vide poſt. Replevin, taking two Horſes at ſuch a Place 
in Denford in Com. Northampton; the Defen- 
dant makes Conuſance as Bailiff to the Lord 


Montague, of his Manor of S. which Manor 


is holden of the Honour of Glouceſter, and that 
the Place in which, cc. is within the ſaid 
Honour, and alledges a Cuſtom within the 
ſaid Honour, on which Cuſtom the Parties 
were at Iſſue, and the Venire facias was from 
Denford the Place of taking, which was mo- 
ved after Verdict, for that the Venue was no 
| | to 


be in one County, and the Juſtification in ano 
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ſo large as the Iſſue, which was the Honour; 
and of this Opinion was the whole Court of 
C. B. Paſch. 13 Car. 2, Hill verſus Bunning. 
1 Siderf. 19. 8 | 
But the great Queſtion was, whence the Ve- 
nue ſhould ariſe in this Caſe ; and by Bridgman 
Chief Juſtice, and fſuſtice Hide, in no Cale Honours 
can a Venue ariſe from an Honour ; and the 
Chief Juſtice ſaid, he had cauſed the Prothono- Siderfin 19, 
taries to ſearch for Precedents, and they could 88. 
not find that ever a Venue did ariſe from an 
Honour, which is a Bundle of Services, and an 
incorporeal Thing, from which no Venue can 
come; and yet an Honour may have Demeſnes, 
as the Honours of Grafton and Hampton have, 
but Glouceſter not. 3 | 
Chief Juſtice and Juſtice Hide ſeemed to in- 
cline that the Venue ſhould be de Corpore Comi- 
tar. Hob. 266, 249. But when the Court was 
after moved for their Opinion, they bad them | " 
take a Venire facias at their Peril, and would 1 
give no Opinion. 1 
An Action of Debt was brought on a Bond 
to perform Covenants in an Indenture, where- 
by the Defendant had granted to the Plaintiff 
a Walk called Shrob-I//alk, in the Foreſt of 
| in Com. Northampton, and covenanted 
for peaceable Enjoyment, Cc. and he was 
ouſted per Earl of Northampton, who had 
Right, on which Right Iſſue was joined, and 
the Venire facias was from Shrob-IWalk. | 
Per Cur. It's not good, for it appears by the 
Record, that Shrob-Walk is not a Vill: But 
if the Obligation had been laid to be made at 5 
Shrob-IWalk, the Venue ſhould ariſe from thence, | i 
: * Inter Stirt and Bales, Paſch. 19 Car. 2. 4 


The 


118 
| Out of what 


| County, 
| wide hic ante 


E poſtea. 


From the 
Place beſt 
known. 


Where the 
Counties 
cannot join. 


DF the Viſne; or Place Cb. 81 
The Venue ſhall follow and be according to 
the Iſſue. 


As for Words in Warwickſhire, Thou art a 
Thief and ſtoledſt my Iron: The Defendant 
juſtifies and ſays, the Plaintiff ſtole the Iron in 
Leiceſterſhire, and brought it into P/arwickſhire, 
and therefore he ſpake the Words in P/arwick- 
ſhire, If the Plaintiff replies de injuria ſua 
propria abſque tali cauſa, the Jury ſhall come 
from Leiceſterſhire, to which the abſque tali 
cauſa refers, for the Words are acknowledged. 
See Roll. Tit. Trial, 598. M. pl. 3. 
When Part of the Matter to be inquired of, 
is in one County or Place, and Part in another, 
the Trial ſhall be there where the beſt Conu- 
zance of the Matter may be. | 
As in an Action upon the Caſe; the Plain- 
tiff declares that the Defendant took the Horſe 
of A. at S. and fold him at D. to the Plaintiff 
as his proper Horſe, and afterwards A. retook 
the Horſe. If the Defendant plead that the 
Property was in him at the Sale, upon which 


Iſſue is joined, the Venue ſhall be de S. where 


the taking is ſuppoſed, for there the Property 
may be beſt known, which is only in Queſtion. 
42 A. 8. Roll. Trial, 603. 

If the Iſſue be whether IL. did ride from 
London to Tork, and from York to London, five 
Times in fix Days, this may be tried in London 
only, although Part of the Matter to be in- 
quired of, was done in each County. Jid. 603. 

In an Action of Battery in London, if the 
Defendant juſtifies in Defence of his Poſſeſſion 
in D. in Eſſex, and the Plaintiff ſays de ſor 
tort demeſn ſans tiel cauſe, this ought to be 
tried by both Counties, if they might join, be- 
cauſe he may be found guilty at another Day, 

2 | and 


Ch. 8. from whence the Fury ſhall come: III 
and therefore becauſe they may not join, this 

may be tried in Eſſex. Ibid. 603. pl. 8. 

Of Aſſiſes in Confinio Com. See 1 Inſt. 154. 

In Caſe for Words in one County, if the 
Defendant juſtify in another County, and the 
Plaintiff reply de ſor tort demeſn, &c. although 
the Counties ought to join, if they could, and 
the Juſtification is principally put in Iſſue, yet 
the Trial may be in either County, at the E. Roll. Ti. 
le&ion of the Plaintiff, 71d. pl. 9. . 

In Ejectment in London, upon a Leaſe made Lndon can- 
there of Land in Midd. if the Defendant nor join with 
plead Not guilty, this may be tried in London; another 
becauſe the Counties cannot join, although the County: 491 
Jury ought to enquire of the Eje&tment in 8 
Midd. and Judgment affirmed in a Writ of Er- 
ror, See Roll. Tit. Trial, 603. pl. 10. 

Two Counties may join although they 
be not neareſt, nay, though twenty Counties 
be between them. Finch. French. 59. 1 Inſt. 

154. 

But if it be of a Leaſe at Icłkford of Land in 
Bury in Suffolk, the Venue muſt be of Bur), 
not of [ckford. 619. 

If the Iſſue be taken upon the Name or Where the 
Condition of the Perſon, this ſhall be tried in Writ is 
the County where the Writ is brought. 21 E. brought. 

4. 8. for this may be well known there. Roll. 
ibid. 615. | 

Where the Iſſue is to be tried upon a Point 
which ſhall be tried by two Counties, and 
one cannot join with the other, this ſhall be 
tried where the Writ is brought. 21 E. 4. 8. 

But for this, ſee before, where the Counties 
Cannot Join. - - | 5 ; 

In Debt in London, againſt J. S. of D. in —__ 00 
Eſſex, if the Defendant ſaith that he was at S. than vherg 
in Eſſex, at the Time of purchaſing the Writ, the writ is 
5 3 brought. 
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Where the 
Eſcape was, 
and not 
where the 
Atreſt was. 


Deceit. 
Elcape. 


Scandalum 
Magnatum. 


In formati- 
ons. 


Two Coun- 


2 Salk. 665. 
670. | 
2 Vent. 47. 


D/ the Viſne, or Plucc Ch. 8. 
and not at D. this ſhall be tried in Eger, and 
not where the Writ is brought, for none can 
know where he dwelt ſo weil as the County 
of Eſſex. 12 H. 6. 5. 

Vide many Caſes in Roll. ibid. 605, &c. a- 
bout this Matter. 
In an Action of the Caſe againſt a Sheri, 
upon an Eſcape in, London, and the Arreſt laid 


to be in Southampton; adjudged, that the Viſue 


ſhall be where the Eſcape was, becauſe that 
is the Ground of the Action, and not WAere 
the Arreſt was, Cro. 3 Part 271. 

Nota; In an Action of the Caſe for ate, 
or upon an Eſcape, the Court will not change 
the Viſne out of the County where the Plaintiff 
ſuppoſes the Thing to be done. Siderfin 95. 

Nor in a Scandalum Magnatum, upon the 


common Affidavit. 1bid. 185. 


Nor in Actions upon penal Statutes, ſor 
they muſt be brought in their proper County. 
Ibi d. 287. 

Nor where the Cauſe of Action is in two 
Counties, and the Plaintiff laid his Action i in 
one of them. bid. 405. 

If the Plaintiff will be bound to give no 
Evidence but what ariſes in the County, where 
he lays bis Action, the Court will not change 
the Venue, upon the common Affidavit. 16d. 


42. | 

A Counſellor at Law Plaintiff, his Venue Wall 
not be aiter'd, becauſe of his Attendance at the 
Court. Modern Rep. 84. 2 Show, 176, 242. 

In Debt upon an Ovligation, Payment was 


pleaded apud domum manſionalem Rectoriæ de 


Muc h-Maudam, and the Venite facias was de 
uicineto de Much Hadam, where it ought to 
have been de wviciner. Reflorie de Much- Ha- 
dam; but ic was adjudged good, becauſe Much 
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Hadam is here intended a Vill. 3 Cro. $04. So 
you ſee that where a Thing" is alledged to be 
done at the Capital Houſe * of D. there the * Refories 
enire ſhall be of D. for that is intended to be 
all one with the Vill, But where it is at the 
Caſtle of Hertford, &c. there the Venire fa- Caſtle. 
cias ſhall not be de vicineto de Hertford, but Roll. 7; 
de Caſtro de Hertford, for Caſtrum Heriford is Trial, Sl 
intended a diſtinct Place by itſelf; and ſo of all 
Caſtles. Cro. 2 Part 239. Moor 216. 
A Venire facias may be awarded of a Caſtle. 


Roll. 618. 


Where the Iſſue is not Parcel of the Manor 
of D. or the Cuſtom of a Manor is in Queſtion; Manor; 
the Venire ought to be of the Manor, Hob. 
284. Cro. 2 Part 327. If the Manor be laid 
to be in a Vill, the Venire facias may be of the 
Manor in the Vill, as de vicineto manerii de Roll. Zit. 
Stanſted-Hall in Windham. Cro. 2 Part 405. Trial, 621. 
Moor 518. Arundel's Caſe, li. 6. 14. 

The Venue cannot be of a Scite of a Manor, 
Rel. Tit. Trial, 618. 

In the Common Bench, in Treſpaſs, for ta- 
king away a Bag of Pepper. The Defendant 
juſtified as a Servant of the Mayor and Com- 
monalty of London, for Wharfage due to them 
by the Cuſtom of London, which the Plaintiff 
refuſed to pay. The Plaintiff replied that the 
Cuſtom did not extend to him, becauſe he was 
a Freeman of the City, and ought not to pay 


Wharfage; to which the Defendant rejoined, 


that the Cuſtom extended to him as well as to 
Strangers; upon which Iſſue was joined. 

Reſolved, 1. That the Iſſue ſhould be tried Wa 
per Pais, not by the Mouth of the Recorder, 
becauſe he certifies nothing but what the Mayor 
and Aldermen direct, who are concerned i in the 


Cauſe, 
m 25 That 


x 


_ Of the Viſne, or Place Ch. 8. 


Where the 2. That the Venire facias ſhall not be award- 
Trial ſhall ed to the Sheriffs of London or Middleſex, 
be by the becauſe the Trials there are by Freemen. 


—_— But it ſhall be to the County next adjoining, 
vil. the Sheriff of Surrey. So where any 
City is concerned, the Venire facias ſhall not 
be directed to the Officers of the City, but 
to the County next adjoining. Hob. 85. Style 
137. Moor 171. vide hic, cap. 2. See Har- 
dres Reports, f. 309. Good Learning concern- 
ing this Matter. 
- Tf the Iſſue concern the Mayor and Com- 
monalty of a Town, the Array ſhall be made 
all of Foreigners. 31 Aſſiſe 19. Vide Roll, Tit. 
Trial, 596. 

So if the Iſſue concern the Mayor and 
Commonalty, Cc. although they are not 
Parties, yet the Venire facias ſhall be direct- 

ed to the Sheriff of the next County. 15 E. 4. 

18. 

Information See Hardres Reports, f. 16, Cc. Good 

for Seizure. Matter in an Information upon a Seizure, 
in. what Place the Viſne ſhall be, and the 
Entry and Manner of quaſhing one Venire 


facias, and awarding-a Venire facias de novo, 


Cc. | 
Where aMan Where a Man lends a Horſe to another to 
lends his till his Land, and the Horſe dies with exceſſive 


Horſe in one Labour, the Viſue ſhall be from the Place where 


h 
1, ſpolled in the exceſſive Labour was, and not where the 


another, Viſne Delivery was. Moor 887. Vide Hob. 188. Roll. 

where he is Tit. Trial, 615. Paſch. 22 Car. 2. B. R. 

ſpoiled. JHorſiey verſus Potter. 

Promiſe in Where a Promiſe is laid in one Place, and 

one Place, the Breach in another, the Yiſne muſt be ac- 

and _— cording to the Event of the Iſſue, whether it 

viſie . ded be taken upon the Promiſe or Breach. Bur if 

guide 

by the Iſſue. no Place be alledged for the Breach, and Iſſue 

be 
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be taken upon it, the Viſue muſt be from the 
Place of the Promiſe, which ſhall be intended Modern 


right, where the contrary appears not. See Rep. 36, 37: | 
Godb. 274. | | 
Eaſter 39 Elix. In the King's Bench; Treſ- | 9 


paſs, Aſſault and Battery in Wilts, continuing l 


the Aſſault in Middleſex ; and adjudged that 
the Jurors ſhall come out of both Counties. 
Moor 538. | 
The Name of a Manor, or Land, or other Miſnomer. 
local Thing ſhall be tried where it lies, be- | 
cauſe it is local; but the Name or Addition of 
a Perſon ſhall be tried where the Action is 
brought, becauſe this is tranſitory. Bro, Tit. 
Piſne, 7. lib. 6. 65. | 
In Covenant upon an Indenture of Demiſe Where the 
of the Rectory of Stoken-Church in the County Land lies. 
of Oxford, That the Defendant had good Power 
and Authority to demiſe: The Indenture was 
alledged to be made at London, and the Venire 
facias was awarded to the Sherift of Oxon ; and 
this being aſſigned for Error, Judgment was 
affirmed, and this adjudged to be good. Moor 
710. Becauſe the Rectory was in comitat. 
- Oxon. vide page 45. 

In Debt upon an Obligation in one County Where the 
to perform Covenants in a Leaſe, and the Land Land lies, 
and Payments were in another County ; the _ 3 
Trial ſhall be where the Land and Payments n 

: „Oer. 
are. 44 E. 3. 42. Roll. Trial, 607. pl. 1. 

In Debt upon a Leaſe in one County, and 
the Payment of the Rent upon the Leaſe li- 
mited there alſo, but the Land was in another 
County, and the Payment upon the Land; 
this ſhall be tried where the Land and Payment 
was, for he was bound to pay this there upon 

the Diſtreſs, 1bid. pl. 2. 


I 2 | But 
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But the Trial ſhould have been where the 
Writ was brought, if the Payment had not been 

alledged to be where the Land was. 1bid. pl. 3. 

Where ths lf Debt be brought for Rent upon a Leaſe for 
Land and Years, and the Action is brought where the 
Writ, Sc. Land is, but the Deed of the Leaſe bears Date in 
another County, the Trial ſhall be where the 

Land, and Writ is brought. 44 E. 3.8. The Iſſue 

being whether the Leſſor had a conditional E- 

ſtate or not, and fo a lawful Eviction. 1bid. pl. 7. 

Where the Tf the Iſſue be in an Aſſize, whether the 
Land Hes, Tenant be the eldeſt Son of J. S. and his 
oy *here Birth is alledged in another County, yet this 

ſhall be tried where the Land is. 46 Af. 5. 

If an Infant bring an Aſſize, and a Releaſe 
of his Anceſtor is pleaded againſt him, dated 
in another County, this muſt be tried where 
the Releaſe is dated, and not by the Aſſize, 
although the Plaintiff be an Infant, and the 
Circumſtances are to be inquired. 21 E. 3. 23. 
See Roll. ibid. 611. pl. 37. 

Were from In Caſe, if the Plaintiff declare upon a 
two Places in Truſt at D. and of a Wrong at S. Upon not 
one County, guilty, if it appear the Truſt is not material, 
= N the Venue ſhall only come from S. and not from 
- 0 both Places, one not being material, 

In Caſe, for ſtopping a Way from ſuch a Place 
to ſuch x Place, and that the Obſtruction was at 
D. Upon not guilty, the YJeaue ſhall not come 
from D. only, for all 225 Way is put in Iſſue. 

| If the Nar. be apud A, in Com. B. and the 
„ nology Vnire is de Vil. & paroch. de A. tis ill. Telv. 
Nar. and no 104. 2 Cro. 586. | 
Venire from When the Venue ſhall be from two Vills, 
two Vill. 2 Cro. 599. Telv. 26, 182, 1 97. | 

In Treſpaſs in one Vill, and a Releaſe plead- 
ed in another Vill, within the ſame County, 
upon Non eſt factum, this ſhall be tried per am- 

| bideux. 
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bideux. Roll. ibid. 624. Lide hic ante. See 
Rol. ibid. 615. many Caſes about this. 

Where the Venue cannot be from a Vill, p. Corpore 
Hamlet or Lieu Conus, there it may be de Cor- Com. 
pore Comitatus, for if it might not be ſo, the | b 
Cauſe could not be tried. 9 

A Lien Conus is a Caſtle, Manor, or other 
notorious Place well known, and generally 
taken Notice of by thoſe who dwell about it, 
and not a Cloſe or Paſture of Ground, or ſuch 
like Place of no Repute. 

Debt for Rent, and the Demiſe was laid in & 
ſuper Acclivitatem de Hampſtead-Hill ; and held 
not a good Venue. 2 Vent. 249, 270. | 

A Cuſtom of a County is to be tried de 

Corpore Comitatus, for the Cuſtom runs thro' 
the whole County. 

Where the Pariſh is named by Way of De- Pariſh. 
notation, or Explanation of the Place where 
the Fact is alledged to be done, as at the Pa- 
riſh-Church of Hauk-hucknol, there the Venire 

Facias ſhall be of the Town, not of the Pariſh. 
Bulſtr. 1 Part 60, 61. 

If the Fact be alledged in King-ſtreet in the Town. 
Pariſh of St. Margaret in Com. Midd. you have 
already heard that the Viſue ſhall be from King- 

ſtreet, becauſe it is intended to be a Town ; 

but where it is alledged to be done at Gray's 

Inn Hall, or Lincoln's Inn Hall, &c. in Hol- Inns of 
born, the Viſue ſhall be from Holborn, which is Court. 
the Town; for as Telverton ſaid, it was never 

heard of any Venire facias to be had of any 

of the Inns of Court. Bulſtr. 2 Part 120. e- Not from 
ſpecially of the Hall, becauſe it cannot be of a Houſe or 
Houſe, much leſs of a Hall. : Hall, 

In Ejectment upon a Demiſe made at Den- 
ham, of Lands in Parochia de Denham pradicr” > 
the Ir * may be of Denham, or of the Pa- 

13 rift 
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and where 
not. 
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riſh of Denham, becauſe Denham and Parochia 
de Denham Pradift. are all one by Intendment 


of Law. Bulſtr. 2 Part 209. Moor 709. Hob. 6. 
But when it appears by the Record, or is in- 


| tended that the Pariſh is more ſpacious than 


the Town, as the Caſe in Moor 837. where 
in Ejectment the Leaſe was alledged to be made 


at Bredon of Tithes in VM. and V. Hamlets 


within the Pariſh of Bredon, there the Venire 


facias mult not be of Bredon, but of the Pa- 
_ riſh, becauſe it appears, that the Pariſh extends 


further than the Town, Hob. 326. 


Where an Action of Debt for Rent is brought 


upon the Privity of the Contract, by the Leſſor, 
or againſt the Leſſee, or his Executors, for Ar- 
rearages due in the Life-time of the Jeſtator, 
the Viſue may be laid in any Place; but where 
the Action is brought upon the Privity in E- 
ſtare, as againſt the Aſſignee of the Leſſee, or 
his Executors, for Rent due after the Teſtator's 
Death, the Viſue muſt be where the Lands lie. 
Latch miſ- printed 197, 262, 271. Vide li. 3. 24. 
And ſo it was adjudged in the Caſe of Hal 
and Arnold, 1656. B. R. And it was further 


adjudged there, the Caſe being of a Leaſe made 
at Loudon, of Lands in Monmouthſhire, rendring 


Rent payab:e at the Old Exchange, for which 
an Action is brought by the Heir, If there 


had been no Place of Payment, the Heir muſt 


have brought his Action where his Lands lie, 
but the Place of Payment being in another 
County, he has his Election, as on a Leaſe for 
Years of Lands in two Counties. 

Palker's Cale, in Debt upon a Leaſe of Land 


RentofLand in another County, Nihil debet ſhall be tried 


in another 


County. 


where the Action is brought. Bro. Tit. Viſne, 119. 


Ivo Keplevin brought by Strede againſt Hartl), 


for taking a Diſtreſs at Baildon, the Defen- 


dane 
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dant made Conuſance as Bailiff, becauſe that 
locus in quo, Fc. was holden of V. H. as of 
his Manor of Baildon; and upon Iſſue hors de 
ſon fee, the Venire facias was de vicineto de Bail- 
don; and upon Motion that the Venire facias 
ought to have been as well from the Manor 
as the Town, the Court adjudged it to be well 
enough, for that the Court fhall not intend 
the Manor was larger than the Town, becauſe Manor. 
it doth not appear ſo to be, though poſſibly it 
might, as like the Caſe of a Town and Pariſh. 
Hob. 30% 208% | 

{f the Sheriff return, that there are no Free- Viſzenext ad- 
holders of that Viſue, or if the YViſue be where Ys 
the King's Writ runs not, as in the Cinque 85 = en 
Ports, Cc. or in a Place where the Men àre 7 5 
privileged from ſerving on Juries out of that 
Place, as the Iſle of Ely, ec. the Plaintiff may 
pray a Venire facias of the Viſne next adjoin- 
ing: And if the Viſne be in Wales, (ou Brief Wales. 
le Roy ne court) the Venire facias ſhall be directed 
to the next Engliſh County, to cauſe the Jury 
to come de propinquiori Viſue of his County to 
the Viſue in Wales adjoining ; for the Court 
ſhall not be ouſted of the Plea. Fitz. Abr. 
Tit. Viſne, 8. Juriſdict. 24. 

In an Action againſt a Hundred, the V- 
nire facias may come from the next Hundred 
generally. Vide Comberb. 332, 

In Treſpaſs, if the Defendant plead Not 
_ guilty to Part, and to the Reſidue a Plea, which 
cauſes the Trial of that to be by a Jury de pro- 
chein Hundred; the Venire ſhall be award- 
ed al prochein Hundred for both Iſſues, becauſe 
there ought not to be two Venire facias's in one 
Action. Vide Roll. Tit. Trial, 596. pl. 4. 

In an Appeal of Murder committed in the 
Cinque Ports, although the King be concerned, 

e 14 7 yet 
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Piſne miſ- 
awarded in 
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Infaney, 


where the 


L. nd lies. 
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yet becauſe this is betwixt common Perſons, 
the Venire footer {hall be to the next adjoining 
Vill. bid. pl. 6 

If the Iſſue be joined of 8 in Trelaud, 
this ſnall be tried by a Jury of the next Coun- 
ry in England. Ibid. 587. pl. 8. 

If the Iſſue be to be tried by the Venue of Ss. 


ee and the Plaintiff ſuggeſts that he is 


Lord of the Hundred in which the Manor i is, 


and that all within the Hundred are within 


his Diſtreſs, if the Defendant acknowledge 
this, the Venue ſhall not be de Cor pore Comita- 
tus, but of the next Hundred, for if it ſhould 
be de Corpore Comitatus, this ſhould be tried by 
the Tenants of the Manor. 

If the VJſue is in ſome Part miſ awarded, or 
ſued out of more Places or fewer than it ought 
to be, ſo as ſome Place be right named, this 
is aided by the Statute of Jeofails, which hath 
ended the Differences in many Caſes reported 
in our Books concerning, this Point, wherefore 


I purpoſely omit them. 


Error, for that the Judgment was given by 
Default againſt the Defendant, being an Infant, 
upon Iſſue, that he was of full Age: Adjudged, 
That the Trial ſhould be in Norfolk where 


the Land was, and not in Middleſex, where 


May be out 
of a wrong 
Place by 
Conlent, 


\ 


the Action was brought. C70. 3 Part 818. 

If the Viſne cometh from a wrong Place, 
yet if it be per aſſeaſum partium, and ſo entred 
of Record, it ſhall ſtand ;- for Omnis Conſenſus 
tollit errorem. I Inſt. 125 

Where the Iſſue is local, the Vſue cannot be 
changed by Conſent. Siderfin 339. 

Holmes verſus Suunders, Hill. 22, 23 Car. 2. 
B. R. Error to reveiſe a Judgment given in 
the King's Bench in Ireland, in Debt for Rent 
brought by the ke of a Reverſion; the 

| Vlaintif 
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Plaintiff declared of a Leaſe of Land in ſuch 


a Pariſh in the Suburbs of Dublin; on Nil de- 


bet pleaded, the Venire facias was from the ſaid 
Pariſh iz Civitate Dublin, and Judgment there 
ur Plaintift; it was aſſigned for Error, becauſe 
the Land lies in the Suburbs of the City, and 
the Venire facias was from a Pariſh in the 
City. | 
Per Cur'. It is all one, for the Suburbs are 
always within the Franchiſe of the City, as 
Fleet-ſtreet is within the Suburbs of London, 
but the Strand not, though ſo reputed. 

Vote; It was adjudged Error in an inferior 
Court, that the Venire facias was awarded ſe- 
cundum conſuetudinem Curie, which ought to 
be per Curiam. Reader verſus Moore, Mich. 
1650, B. R. | 

By the Statute of 16 & 17 Car. 2. After 
Verdict, Judgment ſhall not be ſtayed or re- 
verſed, for that there is no right Venue, ſo as 
the Cauſe were tried by a Jury of the proper 
County or Place where the Action is laid. 
This Act doth not extend to Appeals, Indict- 
ments of Felony, Cc. nor to Actions upon 


Penal Statutes, other than concerning Cuſtoms 


— 


and Sublidies, &c. det 

_ Caſe, for that whereas the Plaintiff had 
let the Defendant a Horſe to ride from Swaff- 
ham in Norfolk to Ipſwich in Suffolk, the De- 
fendant in itinere illo tam immoderate equita- 
vit Equum prad. that he died. It was tried 
at Norfolk; after Verdict it was moved in 
| Arreſt of Judgment, that no Place was laid 
where the immoderate Riding was, and the 


Journey is in two Counties; but held aided by 


Stat. 17 Car. 2. | 

Cale for Scandalous Words, which were laid 
to be ſpoken at London, charging the Plaintiff 
1 | with 
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with ſtealing Plate out of Madham College at 


Oxjord, The Defendant juſtifies, for that the 


Plaintiff apud Oxon in Com. Oxon ſtole Plate 


out of Wadbam College: The Plaintiff replied 
de injuria ſud propria; and upon that Iſſue 
was joined and tried in London, and a Verdict 
for the Plaintiff, Upon which it was moved 
in Arreſt of Judgment, that this was a Miſ- 
trial; but it was held by Keeling, C. J. and 
Rainsford and Moreton, that this was a good 
Trial -within Stat. 16, 17 Car. 2. being tried 
by a jury of the proper County where the 
Action was laid. 1 Saund. 246. 1 Vent. 22. 


Caſe for ſcandalous Words, ſaying he was per- 


jur'd ; and it was laid in Devonſhire. The De- 
fendant juſtified, that the Plaintiff made a falſe 
Oath at Launceſton in Cornwall; and Iſſue was 
taken on that, and tried in Devouſire, and 
held aided by Stat. 16, 17 Car. 2. 1 Vent. 263. 
2 Lev. 121. 

Covenant for Non. payment of Rent of Al- 
lome Mines was brought in London, where the 
Deed was ſuppoſed to be made: The Defen- 
dant pleads, that the Plaintiff had incloſed the 
Mine, ſo that he could not enter to work it; 

and Iſſue being taken on that, it was tried in 
London; and being found againſt the Defen- 


dant, it was moved in Arreſt of Judgment that 


this was a Miſ-trial; but it was anſwered, that 

it was aided by Stat. 16, 17 Car. 2. Jones T. 82. 

Venue altered Earl of Shaftsbury verſus Graham & ab, 

where a Peer B. R. Reſolved, That the Court had Power 

was Farty. to alter the Venue, in Caſe of a Peer; eſpe- 

cially if there be no Likelihood of an indiffe- 

rent Trial in the Place where the Action is laid. 
1 Vent. 364. 


Venire to be Every Venire out of the Wants of Record 
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of the County, where the Iſſue is triable : Pro- 


vided that this Clauſe ſhall not extend to Ap- 


peals of Felony or Murder, or to any Indict- 
ment or Preſentment of Treaſon, Felony, or 
Murder; or to any Proceſs on any of them ; 
or to any Writ, Bill or Information on any 
Penal Statute, 4 & 5 Ann. cap. 16. | 
Debt qui tam, on the Stat. 9 Ann. againſt 
Gaming, and a Verdict for Plaintiff: It was 
moved in Arreſt of Judgment, that the Venire 
was de Corpore Com. and that Penal Actions are 
excepted in Statute of Amendment of the Law, 
but held well and aided by the Jury Act, and 
Stat. 5 Geo. 1. French qui tam, v. Miliſbire. 
„ Geo. 2.8, Ret = 
Since our Author wrote theſe three laſt 
Chapters, there has been a great Alteration in 
the Law, as to Jurors, by the Statute 3 Geo. 2. 
cap. 25. by which it is enacted, © That from 
and after the firſt Day of September One 
© thouſand ſeven hundred and thirty, the Per- 
© ſon or Perſons required by a Statute made in 


© the Seventh and Eighth Years of the Reign Lifts of Ju- 


© of his late Majeſty King William the Third — qualt- 

© [intitvled, An At for the Eaſe of Jurors, =_ (cir 

© and better regulating of Juries,] and by a * ap 8 

* Clauſe in another Act, made in the third pp. z. 

© and fourth Years of the Reign of the late 

© Queen Anne [intituled, An Act for making and 3 & 4 

« perpetual an AF for the more eaſy Recovery Ann. 

« of ſmall Tithes; and alſo an Af for the more 

© eaſy obtaining Partition of Lands in Copar- 

© cenary, Foint-Tenaucy, and Tenancy in Com- 

* mon; and alſo for making more effeftual and 

© amending ſeveral Acts relating to the Return 

© of Jurors, | to give in, or who are by Virtue 

© of this Act to make up true Liſts in Writing 

© of the Names of Perſons qualified to ſerve on 
"Ton" 
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to be made 
from the 
Rates in 


each Pariſh, 


end yearly 
fixed upon 
Churen 
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Juries, in order to aſſiſt them to complete 
ſuch Liſts, purſuant to the Intent of the ſaid 


Act, ſhall (upon Requeſt by him or chem 


made to any Pariſh Officer or Officers, who 
ſhall have in his or their Cuſtody any of the 
Rates for the Poor or Land-Tax in ſuch Pa- 
riſh or Place) have free Liberty to inſpect 
ſuch Rates, and take from thence the Name 
or Names of ſuch Freeholders, Copyholders, 
or other Perſons qualified to ſerve on Juries, 
dwelling within their reſpective Parifhes or 
Precincts, for which ſuch Liſt is to be given 
in and returned, purſuant to the ſaid Acts; 
and ſhall. yearly and every Year, twenty 
Days at leaſt before the Feaſt of Saint Mi- 
chael the Archangel, upon two or more Sun— 
days, fix upon the Door of the Church, 


ligious Worſhip within their reſpective Pre- 
cin&s, a true and exact Lift of all ſuch Per- 
ſons intended to be returned to the Quarter- 
Seſſions of the Peace, as qualified to ſerve on 
Juries, purſuant to the Directions of the ſaid 
Act, and leave at the ſame Time a Duplicate 
of ſuch Liſt with a Church- warden, Chapel- 
warden, or Overſeer of the Poor of the ſaid 
Pariſh or Place, to be peruſed by the Pa- 
riſhioners without Fee or Reward, to the 
end that Notice may be given of Perſons fo 
qualified, who are omitted, or of Perſous in- 
ſerted by Miſtake, who ought to be o- 
mitted out of ſuch Lifts ; and if any Perſon 
or Perſons, not being qualified to ſerve on 


Juries, ſhall find his or their Name or Names 


mentioned in ſuch Liſt, and the Perſon or 
Perſons required to make ſuch Liſt ſhall re- 
fuſe to omit him or them, or think it doubt- 
ful whether he or they ought to be omitted, 


6 + 
NI Þ 


le OG ̃ ũ»˙ . SS Wm 


TED FORO Va RA WH TIP TOR 


7 


a6. 4 9 


Ch. 8. from evhence the Fury ſhall come. 125 


« jt ſhall and may be lawful to and for the ju- 
© {tices of the Peace for the County, Riding, 
or Diviſion, at their reſpective General Quar- 
ter- Seſſions, to which the ſaid Liſts ſhall be a 
© ſo returned, upon Satisfaction from the Oath 
of the Party complaining, or other Proof, 
« that he is not qualified to ſerve on Juries, 
© to order his or their Name or Names to be 
© ſiruck out, or omitted in ſuch Liſt, when the 
© ſame ſhall be entred in the Book to be kept 
© by the Clerk of the Peace for that Purpole, 
* purſuant to the ſaid Act. | | 
And it is further enacted, That it any wilfully o- 
Perſon or Perſons, required by the ſaid Acts mitting, or 
to return or give in, or by Virtue of this inſerting 
Act to make up any ſuch Liſt, or concerned pag 8 
tberein, ſhall wilfully omit, out of any ſuch _ Ou 
Liſt, any Perſon or Perſons, whoſe Name or © 
Names ought to be inſerted, or ſhall wilfully 
inſert any Perſon or Perſons, who ought to 
be omitted, or ſhall take any Money or other 
Reward for omitting or inſerting any Perſon 
whatſoever, he or they ſo offending ſhall, for 
every Perſon ſo omitted or inſerted in ſuch 
Liſt, contrary to the Meaning of this Act, 
forfeit the Sum of twenty Shillings for every 
ſuch Offence, upon Conviction before one 
or more Juſtice or Juſtices of the Peace 
of the County, Riding or Diviſion, where 
ſuch Offender ſhall dwell, upon the Confel- 
fion of the Offender, or Proof by one or more 
credible Witneſs or Witneſſes on Oath ; one 
Half thereof to be paid to the Informer, and 
the other Half to the Poor of ſuch Pariſh or 
Place, for which the ſaid Liſt is returned; 
and in caſe ſuch Penalty ſhall not be paid 
within five Days after ſuch Conviction, the 
« fame ſhall be levied by Diſtreſs and Sale - 
| 5 | 3 
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the Offender's Goods, by Warrant or War- 


rants from one or more Juſtice or Juſtices of 
the Peace, returning the Overplus, if any 
there be; and the ſaid Juſtice or Juſtices, 
before whom ſuch Perſon ſhall be convicted 


of ſuch Offence, ſhall, in Writing under their 


Hands, certify the ſame to the Juſtices at their 
next Genera) Quarter- Seſſions, which ſhall be 
held for the County, in which the Perſon or 
Perſons ſo omitted or inſerted ſhall dwell, which 
Juſtices ſhall direct the Clerk of the Peace 
for the Time being to inſert or ſtrike out the 
Name or Names of ſuch Perſon or Perſons, 
as ſhall by ſuch Certificate appear to have 
been omitted or inſerted in ſuch Lifts, con- 


trary to the Meaning of this Act; and Du- 


plicates of the ſaid Liits, when delivered in 
at the Quarter-Seffions of the Peace, and en- 
tred in ſuch Book, to be kept by the Clerk 
of the Peace for that Purpoſe, ſhall, during 
the Continuance of ſuch Quarter-Seſlions, 


© or within ten Days after, be delivered or 
tranſmitted by the Clerk of the Peace to the 
Sherift of each reſpective County, or his 


Under-Sheriff, in order for his returning of 
Juries out of the ſaid Liſts; and ſuch Sheriff 
or Under- Sheriff ſhall immediately take care, 
that the Names of the Perſons contained in 
ſuch Duplicates ſhall be faithfully entred al- 
phabetically, with their Additions and Places 
of Abode, in ſome Book or Books to be kept 
by him or them for that Purpoſe; and that 


every Clerk of the Peace neglecting his Duty 


therein, ſhall forfeit the Sum of twenty 
Pounds to ſuch Perſon. or Perſons as ſhall in- 


form or proſecute for the ſame, until the 


Party be thereof convicted upon an Indict- 


ment before the Juſtices of the Peace, at any 


© General 
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General Quarter-Sefſions of the Peace to be 
© holden for the ſame County, Riding, Diviſion, 


0 
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And it is further enacted, That in caſe Sheriff, Gs. 


of Aſſize or Ni prius, or judge or Judges 


Judges of the Seſſions for the ſaid Counties 


or Precinct. 


any Sheriff, or Under-Sherift, Bailiff, or o- returning 
ther Officer, to whom the Return of Juries a) erſon 
ſhall belong, ſhall ſummon and return any on gn 
Perſon or Perſons to ſerve on any Jury, in Duplicate, 
any Cauſe to be tried before the ſuſtices of 

Aſſize, or Niſi prius, or Judges of the ſaid 

Great Seſſions, or the Judge or Judges of the 

Seſſions for the ſaid Counties Palatine, whoſe 

Name is not inferted in the Dupiicates ſo 

delivered or tranſmitted to him or them by 
ſuch Clerk of the Peace, if any ſuch Du- or Clerk of 
plicate ſhall be delivered or tranſmitted ; or Aſſize re. 
if any, Clerk of Aflize, Judge's Aſſociate, or ans, * 
other Officer, ſhall record the Appearance of oper 
any Perſon ſo ſummoned and returned as a- Party did 
foreſaid, who did not really and truly appear, not appear, 


then and in ſuch Caſe any Judge or Jultice de be fined, 
of the ſaid Great Seſſions, or the Judge or 


Palatine, ſhall and may, upon Examination, 
in a ſummary way, ſet ſuch Fine or Fines 
upon ſuch Sheriff, or Under-Sheriff, Clerk 
of the Aſſize, Judge's Aſſociate, or other Of- 
ficer, for every ſuch Perſon ſo ſummoned and 
returned as aforeſaid; and for every Perſon, 
whoſe Appearance ſhall be ſo falſly recorded, 
as the ſaid Judge or Juſtice of Aſſize, Niſi prius, 
or of the {aid Great Seſſions, or the Judge or 4 
Judges of the Seffions for the ſaid Coun- 1 
ties Palatine, ſhall think meet, not exceeding : 
ten Pounds, and not leſs than forty Shillings. {8 


And for preventing Abuſes by Sheriffs, i 


Under-Sheriffs, Bailiffs, or other Officers 9 
„ con- | 9 
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Juſtices of © coticerned in the ſummoning or returning of 
Aſſize, Sc. «© Jurors, it is enacted by the Authority afore- 


ww d - © ſaid, That no Perſons ſhall be returned as 
for returning Jurors to ſerve on Trials at any Aſſizes, or 
Jurors irre- Nift prius, or at the ſaid Great Seſſions, or 
gularly, © at the Seſſions for the ſaid Counties Palatine, 


" who have ſerved within the Space of one 


© Year before in the County of Rutland, of FE 


© four Years in the County of Vor, or of two 
© Years before in any other County, not be- 
_ © ing a County of a City or Town; and if any 
< ſuch Sheriff ſhall wilfully tranſgreſs therein, 
© any Judge or Jultice of Aſſize or Niſi prius, 
or of the ſaid Great Seſſions, or the Judge 
or Judges of the Seſſions for the ſaid Coun- 


Examination and Proof of ſuch Offence, in a 
Summary Way, to ſet a Fine or Fines upon 


not exceeding five Pounds for any one Of- 
fence. © 

Sheriff, r. And it is further enacted, That the Sheriff, 
to enter the © Unger-Sheriff, or other Officer, to whoni 


Names of © the Return of Juries ſhall belong, ſhall from 
thoſe who c 


have ſerved :., 
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to be kept for that Purpoſe, the Names of 


© ſuch Perſons as ſhall be ſummoned, and ſhall. 


© ſerve as Jutors on Trials at any Aſſizes, or 
* Nif: prius, or in the ſaid Courts of Great 


_ © Seffions, or Seſſions for the ſaid Counties Pa- 


© latine, together with their Additions and 
| © Places of Abode alphabetically, and alſo the 
and give © Times of their Services; and every Perſon 
Certificates. © ſo ſummoned and attending, or ſerving as a- 


* foreſaid, ſhall (upon Application by him made 
© to ſuch Sherift, Under-Sheriff, or other Of- 


© ficer) have a Certificate teſtifing ſuch his At- 


| © tendance or Service done, which Certificate _ 


4 the 


ties Palatine, may, and is hereby required on 


every ſuch Offender, as he ſhall think meet, 


Time to Time enter or regiſter in a Book to 
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the ſaid Sheriff, Under-Sheriff, or other Of- 


ficer, is hereby directed and required to give 
without Fee or Reward; and the ſaid Book 


ſhall be tranſmitted by ſuch Sheriff, Under- 


Sheriff, or other Officer, to his or their Suc- 
ceſſor or Succeſſors, from Time to Time. 

And it is further enacted, That no Sheriff, 
Under-Sherift, Bailiff, or other Officer, or 
Perſon whatſoever, ſhall directly or indirectly 
take or receive any Money, or other Reward, 
to excuſe any Perſon from ſerving, or being 
ſummoned to ſerve on Juries, or under that 
Colour or Pretence, and that no Bailift or 
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No Money 
to be taken 
to excuſe 

Perſons from 
ſerving. 


other Officer appointed by any Sheriff or Un- 


der-Sheriff to ſummon Juries, ſhall ſummon 
any Perſon to ſerve thereon, other than ſuch, 
whoſe Name is ſpecified in a Mandate ſigned 
by ſuch Sheriff or Under-Sherift, and directed 


to ſuch Bailiff or other Officer; and if any 


Sheriff, Under-Sheriff, Bailiff, or other Officer, 
ſhall wilfully tranſgreſs in any the Caſes afore- 


ſaid, any Judge or Juſtice of Aſſize, Niſi pri- 


us, or Great Seſſions aforeſaid, or the Judge 


or Judges of the Seſſions for the ſaid Counties 


Palatine, may and is hereby required on Ex- 
amination and Proof of ſuch Offence, -in a 
Summary Way, to ſet a Fine or Fines upon 
any Perſon or Perſons fo offending, as he ſhall 
think meet, not exceeding ten Pounds, ac- 
cording to the Nature of the Offence. 

© It is enacted, That from and after the faid 
firſt Day of September One thouſand ſeven 
hundred and thirty, it ſhall be lawfal and 
ſufficient for all or any Conſtables, Tithing- 
Men, or Headboroughs, after they ſhall have 
made and compleated ſuch Liſts of Perſons 


Penalty, 


Conſtables, 
c. to ſub- 
ſcribe their 
Liſts before 
Juſtices, on 
Oath, Ses. 


qualified to ſerve on Juries for their reſpective 


Pariſhes or Precincts, according to the Man- 
wy; * 
ner 
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nner directed by the before mentioned Acts and 
this preſent Act, to ſubſcribe the ſame in the 


the Peace for each reſpective County or Place, 
and alſo at the ſame Time to atteſt the Truth 
of ſuch Liſts upon Oath to the beſt of their 
Knowledge or Belief, which Oath ſuch Juſtice 
or Juſtices reſpectively are hereby impowered 
and required to adminiſter; and the ſaid 
Liſts ſhall (being firſt ſigned by the ſaid Ju- 
ſtices reſpectively, before whom the ſame 
ſhall be atteſted on Oath, and ſubſcribed as 
aforeſaid) be delivered by the ſaid Conſtables, 
Tithingmen, or Headboroughs, to the Chief 
or High Conſtables of the Hundreds or Di- 
viſions whereunto the ſame ſhall reſpectively 
belong, who are hereby directed and required 
to deliver in ſuch Liſts to the Juſtices of the 
Peace for the County, Riding, or Diviſion, 
at their reſpective General Quarter-Seſſions 
in open Court, atteſting at the ſame Time 
upon Oath their Receipt of ſuch Liſts from 
the Conſtables, Tithingmen, or Headbo- 
roughs reſpectively, and that no Alteration 
hath been therein made ſince their Receipt 
thereof; and the ſaid Liſts, ſo delivered 
in and atteſted, ſhall be deemed as effectual 
as if they had been delivered in by the Con- 
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= their reſpective Pariſhes or Precincts. 

Serif, Se. © And it is alſo further enacted, That from 
ws gin of © and after-the twenty-fifth Day of December 
rits of Ve- , 
nite facjas to One thouſand ſeven hundred and thirty, 
annex a Pa- © every Sheriff, or other Officer, to whom the 
nel of Ju- Return of the Venire facias juratores, or o- 
rors, &*. © ther Proceſs for the Trial of Cauſes before 


© Juſtices of Aſſize, or Niſi prius, in any 


* County in England, doth or ſhall belong, 


ſhall, 


Preſence of one or more Juſtice or Juſtices of 


ſtables, Tithingmen, or Headboroughs, for 


Ch. 8. from whence the Fury ſhall come. 


© ſhall, upon his Return of every ſuch Writ of 


© V/:nire facias (unleſs in Cauſes intended to 
© be tried at Bar, or in Caſes where a ſpecial 
Jury ſhall be ſtruck by Order or Rule of 
© Court) annex a Panel to the ſaid Writ, con- 
© taining the Chriſtian and Sirnames, Additions, 
and Places of Abode, of a competent Num- 
© ber of Jurors, named in ſuch Liſts as qualified 
© to ſerve on Juries, the Names of the ſame 
© Perſons to be inſerted in the Panel annexed to 


6 every Penire facias, for the Trial of all If- 


© ſues at the ſame Aſſizes in each reſpective 
County; which Number of Jurors ſhail not 
© be leſs than forty-eight in any County, nor 
© more than ſeventy-two, without Direction 
© of the Judges appointed to go the Circuit, 
and fit as Judges of Aſſize, or Nift prius, in 
© ſuch County, or one of them, who are re- 
© ſpectively hereby impowered and required, if 
© he or they ſee Cauſe, by Order. under his or 
© their reſpective Hand or Hands, to direct a 
« greater or leſſer Number, and then ſuch 
© Number as ſhall be ſo directed ſhall be the 
© Number to ſerve on ſuch Jury ; and that the 
© Writs of Habeas Corpora juratorum, or Di- 
«© ſtringas, ſubſequent to ſuch Writ of Venire fa- 
fiat juratores, need not have inſerted in the 
© Bodies of ſuch reſpective Writs the Names of 


A 


it ſhall be ſufficient to inſert in this Manda- 
© tory Part of ſuch Writs reſpectively, Corpora 
© ſeparalium perſonarum in panello huic brevi 
anne xo nominatarum, or Words of the like 
Import, and to annex to ſuch Writs reſpectively 


Panels, containing the fame Names as were re- 


with their Additions and Places of Abode, 
that the Parties concerned in any ſuch Trials 


£ 
c 
© turned in the Panel to ſuch Venire faci as, 
6 
8 
K 2 may 


all the Perſons contained in ſuch Panel, but 
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may have timely. Notice of the Jurors, who 
are to ſerve at the next Aiſizes, in order to 
make their Challenges to them, if there be 
Cauſe; and that for the making the Returns 
and Panels aforeſaid, and annexing the ſame 
to the reſpective Writs, no other Fee or Fees 
ſhall be taken, than what are now allowed by 
Law to be taken, for the Return of the like 


Writs and Panels annexed to the ſame; and 


that the Perſons named in ſuch Panels ſhall 


be ſummoned to ſerve on Juries at the then 


next Aſſizes or Seſſions of Niſi prius, for the 


reſpective Counties to be named in ſuch 
Writs, and no other. 


And it is enacted, That every Sheriff, or 
other Officer, to whom the Return of Juries 
for the Trial of Cauſes in the Court of 


Grand Seſſions in any County of Hales do 


or ſhall belong, ſhall, at leaſt eight Days be- 
fore every Grand Seſſions, ſummon a com- 
petent Number of Perſons qualified to ſerve 
on Juries, out of every Hundred and Com- 
mote within every ſuch County, ſo as ſuch 


Number be not leſs than ten, or more than 


fifteen, without the Directions of the Judge 
or Judges of the Grand Seſſions held for ſuch 
County, who is and are hereby impowered, 
if he or they ſhall ſee Cauſe, by Rule or 


Order of Court, to direct a greater or leſſer 


Number to be ſummoned out of every ſuch 
Hundred and Commote reſpectively ; and 
that the ſaid Officer and Officers, who ſhall 


ſummon ſuch Perſons, ſhall return a Liſt con- 
taining the Chriſtian and Surnames, Additions, 


and Places of Abode, of the Perſons ſo ſum- 
moned to ſerve on Juries, the firſt Court of 
the ſecond Day of every Grand Seſſions; and 
that the Perſons ſo ſummoned, or a compe- 
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tent Number of them, as the Judge or Judges 
of ſuch Grand Seffions ſhall direct, and no 
other, ſhall be named in every Panel to be 
annexed to every Writ of Venire facias ju- 
ratores, Habeas Corpora juratorum, and Di- 
ſtringas, that ſhall be iſſued out and return- 
able for the Trial of Cauſes in ſuch Grand 


Seſſions. 


And it is further enacted, That every She- and Counties 
alatine of 


Cheſter, Lan- 
caſter and 


riff, or other Officer, to whom the Return 


of the Venire facias juratores, or other Pro- 


ceſs for the Trial of Cauſes before the Ju- 
ſtices of the Courts or Seſſions to be he'd 
for the Counties Palatine of Cheſter, Lan- 
caſter or Durham, doth belong, ſhall, fourteen 
Days at the leaſt before the ſaid Courts or 
Seſſions ſhall reſpectively be beld, ſummon a 
competent Number of Perſons qualified to 
ſerve on Juries, ſo as ſuch Number be not 
leſs than forty-eight, nor more than ſevent y- 
two, without the Direction of the Judge or 
Judges of the Courts or Seſſions to be held 
for ſuch Counties Palatine reſpectively, and 
ſhall, eight Days at the leaſt before ſuch 
Courts or Seſſions ſhall reſpectively be held, 
make or cauſe a Liſt to be made of the 
Perſons fo ſummoned to ſerve on juries, con- 
taining their Chriſtian and Surnames, Addi- 
tions, and Places of Abode; and the Lift 
ſo made ſhall forthwith be publickly hung up 
in the Sheriff's Office, to be inſpected and 
read by any Perſon or Perſons whatlvever ; 
and that the Perſons named in ſuch Lilt, and 
no other, ſhall be ſummoned to ſerve on Ju- 
ries at the next Courts or Seſſions to be held 
for the ſaid reſpective Counties Palatine; and 
the ſaid Sheriff, or other Officer, is hereby 
required to return ſuch Liſt on the firit Day 
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of the Court or Seffions to be held for the 
ſaid Counties Palatine reſpectively; and the 


Perſons ſo ſummoned, or a competent Num- 
ber of them, as the Judge or Judges of ſuch 


Courts or Seſſions reſpectively ſhall direct, 


and no other, ſhall be named in every Panel, 


to be annexed to every Writ of Venire facias 


juratores, Habeas corpora juratorum and 
Diſtringas, that ſhall be iſſued out and re- 
turnable for the Trial of Cauſes in ſuch 
Courts or Seſſions reſpectively. 

And it is further enacted, That the Name 
of each and every Perſon, who ſhall be ſum- 
moned and impanelled as aforeſaid, with his 
Addition and the Place of his Abode, ſhall 


© be written in ſeveral and diſtin& Pieces of 


Parcament or Paper, being all, as near as 
may be, of equal Size and Bigneſs, and ſhall 


be delivered unto the Marſhal of ſuch Judge | 


of Aſſize, or Niſi prius, or of the ſaid Great 
Seſſions, or of the Seſſions for the ſaid Coun- 
ties Palatine, who is to try the Cauſes in the 
{aid County, by the Under-Sheriff of the 
ſaid County, or ſome Agent of his; and 
ſha!', by Direction and Care of ſuch Marſhal 


be rolled up all, as near as may be, in the 


ſame Manner, and put together in a Box or 
Glaſs, to be provided for that Purpoſe; and 
when any Cauſe ſhall be brought on to be 
tried, ſome indifferent Perſon, by Direction 


of the Court, may and ſhall in open Court 


draw out twelve of the ſaid Parchments or 


Papers one after another; and if any of the 


Perſons, whoſe Names ſhall be ſo drawn, ſhall 
not appear, or be challenged and ſer aſide, 
then ſuch further Number, until twelve Per- 
ſons be drawn who ſhall appear, and after all 


Cauſes of Challenge fhall be allowed as * 
ED. . | © an 
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and indifferent; and the ſaid twelve Perſons 
fo firſt drawn, and appearing and approved 
as indifferent, their Names being marked in 
the Panel, and they being ſworn ſhall be the 
Jury to try the ſaid Cauſe; and the Names of 
the Perſons ſo drawn and ſworn ſhall be kept 
apart by themſelves in ſome other Box or 
Glaſs to be kept for that Purpoſe, till ſuch 

Jury ſhall have given in their Verdict, and the 
© ſame is recorded, or until ſuch Jury ſhall, by 
Conſent of the Parties, or Leave of the _ 
Court, be diſcharged; and then the ſame 
Names ſhall be rolled up again, and returned. 
to the former Box or Glaſs, there to be kept 
with the other Names remaining at that 
Time undrawn, and fo zoties quotes, as long 
as any Cauſe remains then to be tried. 7 
© Provided always, That if any Cauſe ſhall be 
brought on to be tried in any of the faid 
Courts reſpectively, before the Jury in any o- 


Where the 


not brought 
in their Ver- 


ther Cauſe ſhall have brought in their Verdict, dict, twelve 
or be diſcharged, it ſhall and may be lawſul others to be 
for the Court to order twelve of the Reſidue daun. 


of the ſaid Parchments or Papers, not con- 
taining the Names of any of the Jurors, who 
ſhall not have ſo brought in their Verdict, 
or be diſcharged, to be drawn in ſuch Man- 
ner as is aforeſaid, for the Trial of the Cauſe, 
which ſhall be ſo brought on to be tried. 


And it is further enacted, That every Per- Penalty on 
ſon or Perſons, whoſe Name or Names ſhall Defaulters. | 


be ſo drawn as aforeſaid, and who ſhall not 
appear after being openly called chree times, 
upon Oath made by ſome credible Perſon 
that ſuch Perſon ſo making Default had been 
lawfully ſummoned, ſhall forfeit and pay for 
every Default in not appearing upon Call, as 
aforeſaid (unleſs ſome reaſonable Cauſe of 
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his Abſence be proved by Oath or Affidavit, 


to the Satisfaction of the Judge, who fits to 
try the ſaid Cauſe) ſuch Fine or Fines not 
exceeding the Sum of five Pounds, and not 
leſs than forty Shillings, as the ſaid Judge 
ſhall think reaſonable to inflict or aſſeſs, for 


< ſuch Default. | 


Method in 
eaſe of View. 
"i 
c 


M AK A KA a AA ARA aA A @ a © _£@a 


a a -@a & 


C 


4 


© Provided always, That where a View ſhall 
be allowed in any Cauſe, that in ſuch Caſe 
ſix of the Jurors named in ſuch Panel, or 
more, who ſhall be mutually conſented to by 
the Parties or thejr Agents on both Sides, or 
if they cannot agree, ſhall be named by the 
proper Officer of the reſpective Courts of 
King's Bench, Common Pleas, Exchequer, ar 
Weſtminſter, or the Grand Seffion in Wales, 
and the ſaid Counties Palatine, for the Cauſes 
in their reſpective Courts, or if need be, by 
a Judge of the reſpective Courts where the 
Cauſe is depending, or by the Judge or 
Judges before whom the Cauſe ſhall be 


brought on to Trial reſpectively, ſhall have 


the View, and ſhall be firſt ſworn, or 
ſuch of them, as appear upon the Jury to 
try the ſaid Cauſe, before any Drawing, as 
aforeſaid, and ſo many only ſhall be drawn 
to be added to the Viewers who appear, as 
ſhall, after all Defaulters and Challenges al- 
lowed, make up the Number of twelve to 
be ſworn for the Trial of ſuch Cauſe. 

* And whereas ſome Doubt hath been con- 
ceived touching the Power of his Majeſty's 
Courts of Law at Weſtminſter, to appoint Ju- 
ries to be ſtruck before the Clerk of the 
Crown, Maſter of the Office, Prothonotaries, 
or other proper Officer of ſuch reſpective 
Courts, for the Trial of Iſſues depending in 


* rhe ſaid Courts, without the Conſent of the 


* Pro- 
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« Proſecutor or Parties concerned in the Proſe- 
« cution or Suit then depending, unleſs ſuch. 
« Tſſues are to be tried at the Bar of the ſame 
© Courts; It is declared and enacted by the Au- 
£ thority aforeſaid, That it ſhall and may be In 


« Jawful to and for his Majeſty's Courts of Iſſues at 


* 


King's Bench, Common Pleas and Exche quer, 


R X «a 


or Defendant in any Indictment or Informa- 
tion ſor any Miſdemeanor or Information in 
the Nature of a Quo Warranto depending, 
or to be brought or proſecuted in the ſaid 
Court of King's Bench, or in any Informa- 
tion depending, or to be brought or proſecu- 
ted in the ſaid Court of Exchequer, or on 
© the Motion of any Plaintiff or Plaintiffs, De- 
© fendant or Defendants in any Action, Cauſe, 
or Suit whatſoever, depending or to be 
© brought and carried on in the ſame Courts of 
* King's Bench, Common Pleas and Exchequer, 
or in any of them; and the ſaid Courts are 
hereby reſpectively authorized and required 
upon Motion as aforeſaid, in any of the Caſes 
© beforementioned, to order and appoint a Ju- 
© ry to be ſtruck, before the proper Officer of 
each reſpective Court, for the Trial of any 
© Iſſue joined in any of the ſaid Caſes, and tri- 
* able by a Jury of twelve Men, in ſuch Man- 
ner as ſpecial Juries have been and are uſu- 
F ally ſtruck in ſuch Courts reſpectively, upon 
„Trials at Bar had in the ſaid Courts; which 
* ſaid Jury ſo ſtruck as aforeſaid, ſhall be the 
Jury returned for the Trial of the ſaid Iſſue. 


oa. a 
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Weſtminſter, . 
at Weſtminſter, reſpectively, upon Motion made 6g ” 


on Behalf of his Majeſty, his Heirs or Suc- Judges may 
ceſſors, or on the Motion of any Proſecutor order a ſpe- 


And it is enacted, That the Perſon or Par- Perſon ap- 


* ty, who ſhall apply for ſuch Jury to be {truck 


plying for 
ſuch Jury, to 


{ as aforeſaid, ſhall bear and pay the Fers = pay the Fees, 


d 
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; © the ſtriking fuch Jury, and ſhall not have 


© any Allowance for the ſame, upon Taxation 


© of Coſts. 


Where ſpe- * Provided always, and it is thereby further 


cial Juries in? enacted, That where any ſpecial Jury ſhall be 


Cities are ordered by Rule of any of the ſaid Courts 
* to be ſtruck by the proper Officer of ſuch 


appointed, 
to : | * s . 
-w plots out Court, in the Manner aforeſaid, in any Cauſe 


of Liſts of ariſing in any City, or County of a City or 
Perſons qua- Town, the Sheriff or Sheriffs, or Under-She- 
lied. <« riff of ſuch City, or County of a City or 
© Town, ſhall be ordered by ſuch Rule to 
© bring, or cauſe to be brought before the ſaid 


© Officer, the Books or Liſts of perſons quali- 


© fied to ſerve on Juries within the ſame, out 
© of which Juries ought to be returned by ſuch 
Sheriff or Sheriffs, in like Manner, as the 
© Freeholders Book hath been uſually ordered 
(to be brought, in order to the Striking of 
© Juries for Trials at the Bar, in Cauſes ariſing 
© in Counties at large; and in every ſuch Caſe 
© the Jury ſhall be taken and ſtruck out of ſuch 
© Books or Liſts reſpeRively. | 
Who are qua- And it is enacted, That any Perſon or 
lified to be © Perſons, having any Eſtate in Poſſeſſion in 
Inſerted in © [and, in their own Right, of the Yearly 
the Liſts, «Value of twenty Pounds, or upwards, over 
and above the reſerved Rent payable there- 
© out, ſuch Lands being held by Leaſe or Leaſes 
* for the abſolute Term of five hundred Years 
© or more, or for ninety-nine Years, or any 0- 
© ther Term, determinable on one or more 
© Life or Lives, the Names of every ſuch Per- 
© ſon or Perſons ſhall and may, and are hereby 
© directed and required to be inſerted in the 
reſpective Liſts, as aforeſaid, in order to their 
© being inſerted in the Freeholders Book; and 
* the Perſons appointed to make ſuch Lifts are 
| Fo — © hereby 
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hereby directed to inſert them accordingly 
and ſuch Leaſeholder or Leaſeholders ſhall 
and may be ſummoned or impanelled to ſerve 


on Juries, in Hfke Manner as Freeholders may 


be ſummoned and impanelled by Virtue of 
this, or any other Act or Acts of Parliament 
for that Purpoſe, and be ſubject to the like 
Penalties for Non- appearance; any Law, Sta- 
tute,” Uſe, or Cuſtom, to the contrary not- 


withſtanding. | 5 
And it is further enacted, That the Sheriffs or to ſerve 
of the City of London, ſor the Time being, in 


ſhall not impanel or return any Perſon or 
Perſons, to try any Iſſue joined in any of his 
Majeſty's Courts of King's Bench. Common 
Pleas and Exchequer, or to be or ſerve on 
any Jury at the Seſſions of Oyer and Termi- 
ner, Gaol-Delivery, or Seſſions of the Peace, 
to be had or held for the ſaid City of Lon- 
dou, who ſhall not be an Houſholder within 


the ſaid City, and have Lands, Tenements, 


or perſonal Eſtate, to the Value of one hun- 
dred Pounds; and the ſame Matter and Cauſe 
alledged by Way of Challenge, and fo found, 
ſhall be taken and admitred as a principal 
Challenge, and the Perſon or Perſons ſo chal- 
lenged, ſhall and may be examined on Oath 
of the Truth of the ſaid Matter. 

And it is further enacted, That the She- 
riffs, or other Officers, to whom the Return- 
ing of Juries doth or ſhall belong, for any 


County, City, or Place reſpectively, ſhall not Return of 


London. 


impanel or return any Perſon or Perſons to Juries in 


ſerve on any Jury for the Trial of any Capi- Capital Ca- 
tal Offence, who, at the Time of ſuch Re-'< 


turn, would not be qualified in ſuch reſpective 
County, City, or, Place, to ſerve as Jurors 


in Civil Cauſes for that Purpoſe ; and the ſame 


© Matter 
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© Matter and Cauſe alledged by Way of Chal- 


© lenge, and ſo found, ſhall be admitted and 
© taken as a principal Challenge, and the Per- 
© ſon or Perſons fo challenged ſhall and may be 
examined on Oath of the Truth of the ſaid 
Matter. | 
This Act was made perpetual by Stat. 6. 
Geo. 2. c. 37. . 
And by Stat. 4 Geo. 2. c. 7. It is enacted, 
After 1 May That from and after the firſt Day of May 
1731. Clauſe jn the Year of our Lord One thouſand ſeven 
N © hundred and thirty. one, the fourth Section of 
extend to the ſaid Act, or any Part thereof, ſhall not 
Middleſex. extend, or be conſtrued to extend to the 
County of Middleſex. 8 
© Provided always, and it is enacted by the 
None to be © Authority aforeſaid, That no Perſon ſhall be 
returned, returned to ſerve as a Juror at any Seſſion of 
4 Niſi prius in the County of Middleſex, who 
the wo has been returned to ſerve as a juror at any 
Terms pre- ſuch Seſſion of Niſi prius in the ſaid County, 
ceding. © in the two Terms or Vacations next imme- 
* diately preceding, under ſuch Penalty upon 
< the Sheriff, Under-Sheriff, Bailiff, or other 
Officer imployed or concerned in the ſum- 
* moning or returning of Jurors in the faid 
* County of Middleſex, as might have been in- 
* flicted upon them, or any of them, for any 
© Offence againſt the ſaid recited Clauſe. 


Leaſholders, And whereas by the very frequent Occa- 


where the ſions there are for Juries in the County of 
improved Middleſex, and by the ſmall Number of Free- 


KRents a- <« holders, that are in the ſaid County, the 


mount to 


50 J. per Ann. sheriffs of the ſaid County may be under 


liable to Difficulties in procuring Juries to anſwer the 
ſerve on * Purpoſes of this Act; for Remedy whereof it 
Juries. © is enacted by the Authority aforeſaid, That 
all Leaſeholders upon Leaſes, where the im- 

| | * proved 
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© proved Rents or Value ſhall amount to fifty 


© Pounds, or upwards, per Annum, over and 
© above all Ground-Rents, or other Reſerva- 
© tions, payable by Virtue of the ſaid Leaſes, 
* ſhall be liable and obliged to ſerve upon Ju- 

ries, when they ſhall be legally ſummoned for 


c 
© that Purpoſe; any Thing in this or aoy for- 
C 


mer Act to the contrary notwithſtanding. 


L 


CHAP. IX. 
Of Challenges to the Array, &c. 


the Jury ought to be: The next Thing 

to be conſidered is concerning Challenges. 
Challenge is a Word common, as well to the 
Engliſh as to the French, and ſometimes ſigni- 
fieth to claim, and the Latin Word is Vindi- 
care ; ſometimes in Reſpe& of Revenge, to 
challenge into the Field, and then it is called 
in Latin, Vindicare or provocare ; ſometimes in 
Reſpe& of Partiality or Inſufficiency, to chal- 
lenge in Court Perſons returned on a Jury. 
And ſeeing there is no proper Latin Word to 
ſignify this particular Kind of Challenge, they 
have framed a Word anciently written Cha- 
lumniare, and Columpuiare, and Calumpniare, 
and now written Calumniare, and hath no Af- 


finity with the Verb Calumnior, or Calumnia, 
which is derived of that, for that is of a quite 


other Senſe, ſignifying a falſe Accuſer; and in 


74] 


V O U have already ſeen of what Viſne 1 Toft. 155. 6. 
Challenges. 


that Senſe Bracton uſeth Calumniator, to be a Catumniator. 


ſalſe Accuſer: But it is derived of the old Word 


Caloir or Chaloir, which in one Signification is 
to care for or foreſee. And for that to challenge 
Jurors, is the Mean to care ſor or foreſee, that 


an 
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bid. 
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an indifferent Trial be had, it is called Calum- 
niare, to challenge, that is, to except againſt 
them that are returned to be Jurors, and this 
is its proper Signification. But ſometimes a 


Summons, Summonitio, is ſaid to be Calumni- 


ata, and a Count to be challenged, but this is 
improperly. And foraſmuch as Mens Lives, 
Fames, Lands and Goods, are to be tried by 


Jurors, it is moſt neceſſary that they be Omni 


exceptione majores ; and therefore I will handle 
this Matter more largely. . 
A Challenge to the Jurors is two-fold, either 


Challenge is to the Array, or to the Polls: To the Array 


two-fold: 


To the Ar- 
ray. 


Array. 


Ibid. 
Principal 
Challenges. 


of the principal Panel, and to the Array of 
the Tales. And herein you ſhall underſtand 
that the Jurors Names are ranked in the Pa- 
nel one under another, which Order or Rank- 
ing the Jury, is called the Array, and the Verb, 
to array the Jury, and ſo we ſay in common 
Speech Battail Array, for the Order of the 


Battail. And this Array we call Arraiamen- 
tum, to make the Array, Arraiare, derived of 
the French Word Arroter ; fo as to challenge 


the Array of the Panel, is at once to challenge 
or except againſt all the Perſons fo arrayed or 
impanelled, in Reſpe& of the Partiality or De- 


fault of the Sheriff, Coroner, or other Officer 


that made the Return, 

And it is to be known, that there is a prin- 
cipal Cauſe of Challenge to the Array, and a 
Challenge to the Favour; principal in Reſpect 
of Partiality ; as firſt, If the Sheriff or other 
Officers be of Kindred or Affinity to the Plain- 
tiff or Defendant, if the Affinity continue. 


Secondly, If any one or more of the jury be 


returned at the Denomination of the Party, 
Plaintiff or Defendant, the whole Array ſhall 


be quaſhed, So ir is if the Sheriff return any 
wy 3 one, 
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one, that he be more favourable to the one 
than to the other, all the Array ſhall be quaſh- 

ed. Thirdly, If the Plaintiff or Defendant 
have an Action of Battery againſt the Sheriff, 
or the Sheriff againſt either Party, this is a 
good Cauſe of Challenge. So if the Plaintiff 
or Defendant have an Action of Debt againſt 
the Sheriff; (but otherwiſe it is, if the Sheriff 
have an Action of Debt againſt either Party) 
or if the Sheriff have Parcel of the Land de- 
pending upon the ſame Title, or if the She- 
rift, or his Bailiff which returned the Jury, be 


under the Diſtreſs of either Party; or if the 


Sheriff or his Bailiff be either of Counſel, At- 
torney, Officer in Fee, or of Robes, or Ser- 
vant of either Party, Goſſip, or Arbitrator in 


the ſame Matter, and treated thereof. And 


where a Subject may challenge the Array for 
Unindifferency, there the King being a Party, 
may alſo challenge for the ſame Cauſe, as for 
Kindred, or that he hath Part of the Land, or the 
like; and where the Array ſhall be challenged 
againſt the King, you may read in our Books. 
A Challenge was offered to the Array, for 
that it was made by J. S. as Sheriff of Bucks, 
who was made Sheriff in Mich. Term 1687. 
and had not taken the Oaths required by Stat. 
25 Car. 2. and ſo his Office was made void; 


but it was diſallowed by the Court, for he is 


de facto Sheriff. 2 Vent. 5 8. 


The Defendant challenged the Array becauſe 


it was returned by J. S. as Sheriff, two Days after 
he had received his Writ of Diſcharge; and the 
Court diſallowed the Challenge, becauſe con- 
trary to the Record. Cro. Elix. 369. 

In Ejectment, the Plaintiff ſuggeſteth that 
his Leſſor, the Sheriffs and Coroners were 
Tenants to a Dean and Chapter, whoſe we 

5 tere 
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By what 


Perſon. 


What Con- 


Of Challenges to the Array, &c. Ch. 9; 


tereſt was concerned, and prayed the Venire 
facias to Eliſors, and had it, being confeſſed 


by the Defendant, and the Court took it a 
principal Challenge. Vide Hut. 24. Moor 470. 


Roll. Rep. 328. Duncomb and Ingleby. Trin. 
\ 


15 Car. 2. B. R 


. 


A Prayer. to Eliſors in Trials at Bar may be 


at the Suit of the Defendant or Plaintift, but 
in Niſi prius at the Prayer of the Plaintiff only; 
and per Cur, It is a principal Challenge that 
the Plaintiff's Leſſor is Sheriff or Kindred, and 
if the Plaintiff doth not pray, &c. the Defen- 
dant may challenge the Array at the Aſſizes. 
Lord Brook's Caſe, Trin. 1657. B. R 
"Tis a good Challenge ro the Array, that 
the Array is made and returned by two Coro- 
ners only, when there are four in the County, 


and that the Writ is returned by one of the 
Sheriffs of London only. So if a Bailift re- 
turn them that are out of his Franchiſe, or if 
an Array be to be of Perſons out of a Fran- 


chiſe and Guildable, and the Bailiff return 


them, for the Sherift ought to make it; and 


that ſome of the Panel were returned by /the 


| Bailiff of a Franchiſe, where the whole Panel 


is returned as Array by the Sheriff, this is 
a good Challenge to the Array, for otherwiſe 
the Parties would loſe their Challenge to the 


Array made by the Bailiff. Roll. Tit, Trial, 636. 


If the Defendant ſue the Writ of Habeas 
Cor pus by Proviſo, at the Return, the Plaintiff 
may challenge the Array for Kindred between 
the Defendant and the Sheriff. D. 15 Eliz. 319. 
13. Roll. Trial, 637. #2 

D. 15 Eliz. 319. The Array was quaſhed 


fanguinity is although the Sheriff was the Newfe in Deſcent, 


ſufficient. 


and the Tenant in the ſeventh Deſcent from 
the Anceſtor of whom both deſcended, Couſin 
1 to 
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to the Party's Wife, although herſelf no Party. 


So if the Wife be dead, if Iſſue be alive, theſe 


are good Challenges to the Array. Dyer 37. 
Roll. Trial, 637, 638. | 
Alliance to one Party is a good Challenge. 


is a good « hallenge. *Tis no Challenge that 
the Sherift became of Kin after making the 
Panel. | 

'Tis no Challenge to the Array, if all the 
Jurors be of Affinity. 


It may be after a Tales prayed, for no Chal- Roll. Trial, 


ym. 


For Affinity. 
If the Sheriff be allied at the making of the Ar what 
Panel, and be dead at the Challenge, yet this Time. 


lenge can be until the Jury is full. If the Sug- 644. pl. 6. 


geſtion of Couſinage to have the Venire facias 
to the Coroners, be denied, and the Venire 
facias is awarded to the Sheriff, the ſame Chal- 
lenge ſhall not be allowed to the Array, but 
any other Cauſe may be alledged, than what 
was before denied. | 


Favourably made by the Sheriff or his. Baj- 81 
liff, or the Bailiff of a Franchiſe, is a good LBS os. 


Challenge. That the Sheriff is within the Roll. Trial, 
Diſtreſs of a Party, or Servant to the Plaintiff, 638. 


of the Robes of the Plaintift, was Arbitrator 
for a Party, is Procurator and Maintainer of a 
Party : That rhe Sheriff purchaſed Parr of 


the Land in Queſtion : Thar the Pane! was 


made by the Bailiff of the Franchiſe of the 
other Party : Theſe are good Chalienges to the 


Array. ve 
»Tis no principal Challenge that one Party 


is Tenant or Servant to the Sheriff, but it is a Ibid. 


good Challenge for Favour. 
It is a good Challenge to the Array, That 


the Sheriff made the Array, or pur a Juror 
into the Panel at the Denomination of any Denomina- 
of the Parties, in Favour to them, or of their tien. 


L Servants, 
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Servants, or of one intereited, or of a Main- 


tainer, or of the Counſel, or of a Procurator. 
Tbid. 640. 8 | | 


v, 


Not if Strangers by the Sheriff 's Leave make 


the Panel, or it be made at the Requeſt of both 


Parties. 1bid. pl. 13. 1 Taft. 156. 
For Malice. *Tis a good Challenge to the Array that 
Debt againſt the Officer that returns that Pa- 
nel, or that there is a Difference betwixt the 
774. 6 Officer and the Party, that the Officer killed 

. 042* pis Servant. id. 

5 But not that the Officer has Debt againſt 
2 8 out Malice. Fat 
How, and in The Challenge ought to be, quod tempore 
what Man- Panelli pradieF Arraiati the Sheriff was 
ner the Couſin to the Wife of the Defendant, Cc. not 
Challenge is after wards, nor before, unleſs you aver that 


de. f | R 
— 5 Trial, ſhe was alive, or had Iſſue at the making the 


642. Panel. 


If the Challenge be taken for Couſinage, it | 


| ought to be ſhewn coment Coulin, but in ſuch 

Ibid. a Challenge to be a Juror, tis not neceſſary to 
ſhew coment Coulin. 1 855 | 

What Coun- The Matter and Conveyance of the Couſt- 

terplea of a nage alledged in a Challenge, is not traverſa- 

Challenge is ble. You may traverſe the Couſinage prout 


3 without modo & forma. If the Challenge be, 


pleaded. that the Sheriff was couſin to the Plaintiff, or 
within his Diſtreſs; tis no Counterplea to ſay 


he is likewiſe of Kin to the Defendant, or with- 

in his Diſtreſs allo. | 
If it be preſented that J. S. hath made a 
Nuſance to London and le gents, tis no Chal- 
lenge to the Array, to ſay the Sberiff of Mid- 
dleſex is deputed and removable by the Com- 
moralty 


one of the Parties has brought an Action of 


the Party, for he may demand his Debt with- 
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monalty of London, becauſe this is the Suit of 
the King. „„ 
The King may make his Challenge, that 
the Sheriff is within the Party's Diſtreſs, 
although every Subject owes greater Favour 
and Obedience to the King, by Reaſon of his 
Allegiance, than to any Lord by Reaſon of 
Tenure. | 
In a Writ of Right, or any other Writ, a os Per- 
Baron of the Realm may excuſe himſelf. eng Fray 
In a Writ of Right, the Inquelt ought to f 8 
be all Knights. A Banneret may be impanel- 
led in this Writ; ſo may a Serjaant, if there be 
not Chivalers covenable. | 
In an Attaint upon a Recovery by falſe 
Verdict in an Aſſiſe, ſome Knights ought to 
be returned; and if there be not any in the 
Hundred where the Land lies, they ſhall be re- 
turned out of the County. 
By Default of the Sheriff, as when the Ar- 
ray of a Panel is returned by a Bailiff of a 
Franchiſe, and the Sheriff return it as of him- 2 Inſt. 156. 
ſelf, this ſhall be quaſhed, becauſe the Party 
ſhall loſe his Challenges. But if a Sherift re- 
turn a Jury within a Liberty, this is good, and 
the Lord of the Franchiſe is driven to his Re- 
medy againſt him. | | 
If a Peer of the Realm, or Lord of Par- Where there 
liament be Demandant or Plaintiff, Tenant muſt be a 
or Defendant, there muſt a Knight be re- . 
turned of his Jury, be he Lord Spiritual or jury. 
Temporal, or elſe the Array may be quaſhed: 1 Iaſt. 156. 
But if he be returned, although he appear nor, 


yet the Jury may be taken of the Reſidue, Note; This 


n 3 h 
And if others be joined with the Lord of Par- go 
L 2 liament, by the Peer, 
but not by 


the other Party, who is not a Peer, for it is only the Privilege 
of a Peer Modern Reports 2 26. | 
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liament, yet if there be no Knight returned, 


the Array ſhal! be quaſhed againſt all. So 


in an Attaint, there ought to be a Knight re- 
turned to the Jury. 


In an Aſſiſe between Newdigate, Plaintiff, 
and the Earl of Darby and others, Defendants ; 
the Array was challenged by the Earl, becauſe 
he was a Peer of the Realm, and had a Seat 
in Parliament; and that the Array was made 


by A. and B. Sheriff of Middleſex, Nullo Mi- 


lite in eodem pancllo nominato nec retornato. To 
this the Plaintiff demurred ; and the Court held 
the Challenge good, and ordered a new Panel 


to be made. O. If he was Plaintiff, and would 


not challenge for that Cauſe, if the Defendant 
ſhall have ſuch Challenge ; it ſeemeth that he 
ſhall not. Dyer 107. b. | 
In Ejectment in Ireland of Lands on the 
Demiſe of Lady Conway ; at the Trial the De- 
fendant challenged the Array, for that the 
Leſſor of the Plaintiff was a Counteſs, that the 


Ejectment was to try her Title, and that ſhe 


bore the Coſts of the Suit, and proſecuted the 
ſame; and that the Sheriff had made that Ar- 


ray Nullo Milite in eodem exiſten” retornat”, 


To this the Plaintiff demurred ; and upon a 
Writ of Error in B. R. here the Court held, 
that the Defendant might take Advantage of 
the two Knights not being returned, as well as 
the Plaintift, notwithſtanding the Opinion in 
Dyer 107. b. Ard that in Ejectment, as well 
as in any other Action; the Leſſor being the 
real, and the other only the nominal Plaintiff, 
2 Show. 423. 
In an [nformation for a Riot againſt ſeveral; 


at the Trial a Challenge was offered, becauſe 


the Lord Grey was ons of the Defendants, 
who 
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who was a Peer, and that no Knights were re— 
turned on the Panel; aud held a | good Chal- 
lenge. 2 Show. 262. 

If two Peers ſue as Gentlemen, and admit 
themſelves fo in Pleading ; tis no Challenge to 
ſay, no Knight is returned; for the Sheriff is 
in no Fault. 

And when the King is Party, as in Traverſe Where the 
of an Office, he that traverſeth may challenge King is Par- 
| the Array, as hereafter in this Section ſhall ap- 11 * 
| pear, and fo it is in Caſe of Life: And like- FIG. 
wiſe the King may challenge the Array, and 
this ſhall be tried by Triors, according to the 
uſual Courſe. The Array challenged on both 
Sides ſhall be quaſhed. 

And if two Eſtrangers make a Panel, and 17%. 
not in a favourable Manner for the one Party 
or the other, and the Sherift returns the ſame, 
the Array was challenged for this Cauſe, and 
adjudged good, 

If the Bailiff of a Liberty return any out of 1%. 
his Franchiſe, the Array ſhall be quaſh'd, as an 
Array returned by one that hath no Franchiſe 
ſhall be quaſh'd. 

Challenge to the Array for Favour: Hethat, 1, 
taketh this muſt ſhew in certain the Name of the e 
him that made it, and in whoſe Time, and ail ; Intt. 156. 
in Certainty; this Kind of Challenge being 
no principal Challenge, mult be left to the Diſ- 
cretion and Conſcience of the Triors; as if 
the Plaintiff or Defendant be Tenant to the 
Sheriff, this is no principz] Challenge, for the 
Lord is in no Danger of his Tenant ; but «© con- 
verſo it is a principal Challenge; f but in the o- 
ther he may challenge for Favour; and leave 
it to Trial. So Affinity between the Son of 
the Sheriff, and the Daughter of the Party, or 
convei ſo, or the like, is no principal Challenge, 

L 3 but 


150 Of Challenges to the Array, &c. Ch. 9. 


but to the Favour ; but if the Sheriff marry 
the Daughter of either Party, or é converſo, 
this (as hath been ſaid) is a principal Challenge, 
For the or the like. But where the King is Party, one 
King. ſhall not challenge the Array for Favour, Cc. 
| becauſe in reſpect of his Allegiance, he ought 
to favour the King more. But if the Sheriff 
be a Vadele& of the Crown, or other menial 
Servant of the King, there the Challenge is 
good, and likewiſe the King may challenge the 
Array for Favour. 
To the Ar- Wote; Upon that which bath been ſaid it 
ray. appeareth, that the Challenge to the Array 
1 Inſt. 156. is in Reſpect of the Cauſe of Unindifferency, 
or Default of the Sheriff or other Officer that 
made the Return, and not in Reſpect of the 
Perſons returned, where there is no Unindif- 
ference or Default in the Sheriff, Sc. for if the 
Challenge to the Array be found againſt the 
Party that takes it, yet he ſball have his parti- 
cular Challenge to the Polls 
ro the Polls. In ſome Caſes a Challenge may be had to 
z Inſt. 156. b. the Polls, and in ſome Caſes not at all. 
Challenge to the Polls is a Challenge to the 
particular Perſons, and . theſe be of four 
Kinds, that is to ſay, Peremptory, Principal, 
which induce Favour, and for Default of Hun- 
dredors. 


Peremptory ; . 
Challenge. may challenge peremprorily upon his own 


Ibid. Diflike, without ſhewing of any Cauſe, and this 
only is in Cafe of Treaſon or Felony, in favo- 


rem vitæ; and by the Common Law, the Pri- 
ſoner upon an Indictment or Appeal might 
challenge thirty-five, which was under the 
Number of three Juries ; but now by the Sta- 
tute of 22 A. 8. the Number is reduced to 
twenty in Petit Treaſon, Murder and Felony ; 
| | and 


Peremptory ; this is fo called, becauſe he 
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and in Caſe of High Treaſon, and Miſpriſion 
of High Treaſon, it was taken away by the 


Statute of 32 H. 8. But now by the Statute 
of 1 & 2 Phil. & Mar. the Common Law is 


revived, for in Treaſon, the Priſoner ſhall have 


his Challenge to the Number of thirty-five ; 
and ſo it hath been reſolved by the Juſtices, 
upon Conference between them in the Caſe 
of Sir Walter Raleigh and George Brooks e But 
all this is to be underſtood when any Subject, 
that is not a Peer of the Realm, is arraigned 


for Treaſon or Felony. But if he be a Lord of 


Parliament, and a Peer of the Realm, and is to 


be tried by his Peers, he ſhall not challenge any No Chal- 
of his Peers at all; for they are not ſworn as o- lenge of 
ther Jurors be, but find the Party Guilty or Peers 


Not guilty, upon their Faith or Allegiance to 
the King, and they are Judges of the Fact, 
and every of them doth ſeparately give his 
Judgment, beginning at the loweſt. But a Sub- 
ject under the Degree of Nobility may, in 
Caſe of Treaſon or Felony, challenge for juſt 
Cauſe, as many as he can, as ſhall be laid here- 
after. In an Appeal of Death againlt divers, 

they plead Not guilty, and one joint Venire 


acias is awarded; if one challenge petempto- 


ri'y, he ſhall be drawn againſt all; otherwiſe it 


is of ſeveral Venire facias k 
Note, That at the Common 1 besen 


and without being limited to any Number ; 
but this was miſchievous to the Subject, tend- 
ing to infinite Delays and Danger. And there- 
fore it is enacted, OQuod de cœ&tero, licet pro De- 


mino Rege dicatur quod juratores, &c. non ſunt 


boni pro Rege, non propter hoc remaneant In- 


'L 4 quifitiones; 


the Statute of 33 E. 1. the King might have —— 9 


challenged peremptorily without ſhe wing Cauſe, eſtrained. 
but only that they were not good for the King, Ibid. 


_— 
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the Polls. 


bid. 
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quifitiones, & c. ſed aſſignunt cauſam calumnia 
ſuæ, Cc. whereby the King is now reſtrained. 
In an Information for Forgery the King's 
Counſel challenged a Juror, and being Nen 
to ſhew the Cauſe, the Court held, that if the 
Panel ſhould be gone through firſt, and if there 
were Jurors enough without thoſe challenged, 
the King is not to ſhew any Cauſe. 1 Vent. 309. 
And the like was done in Lord Grey's Caſe. 
Raymond 473. | 
Principal; ſo called, becauſe, if it be found 
true, it ſtandeth ſufficient of itſelf without 
1 Inſt. 156. b. leaving any Thing to the Conſcience or Diſ- 
cretion of the Triors. Of a principal Cauſe 
of Challenge to the Array, we have ſomewhat 
already; now it followeth with like Brevity, 
to ſpeak of principal Challenges to the Polls, 
(that is) ſeverally to the Perſons returned. 
A principal Challenge is nothing elſe but 
ſuch Matter which proves evident Favour or 
Enmity in the Juror; and therefore it belong- 
eth to the juſtices to draw the Juror, and not 
to leave the Deciſion to Triors. 21 Ed. 4. 11. 
Roll. Trial, 649. pl. 1. 


Principal 
Challenge to 


To the Polls, Principa! Challenges to the Polls may be 
Inſt. 156. b. reduced to four Heads; Firſt, Propter Honoris 


reſpectum, for reſpect of Honour, Secondly, 
Propter Defectum, for Want or Default. Third- 
ly, Propter Affectum, for Affection or Partia- 
lity. Fourthly, Propter Delictum, for Crime 
or Delict. 


Prineipal Firſt, Propter Honoris refpefum : As any 
Challenges Peer of the Realm, or Lord of Parliament, as 
tothe Polls. 2 Baron, Viſcount, Earl, Marqueſs, and Duke; 
Propter hono- for theſe in reſpect of Honour and Nobility, 
tis reſpectum. are not to be ſworn on Juries; and if neither 
Party will challenge him, he may challenge 

bim- 
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himſelf; for by Magna Charta it is provided, 4 Peer may 
Quod nec ſuper eum ibimus, nec ſuper eum mit- amr ra 
temus, niſi per legale judicium parium ſuorum 
aut per legem terræ. Now the Common Law 

hath divided all the Subjects into Lords of Par- 

liament, and into the Commons of the Realm. 

The Peers of the Realm are divided into Ba- Peers and 
rons, Viſcounts, Earls, Marqueſſes, and Dukes; Commons. 
the Commons are divided into Knights, E- 

ſquires, Gentlemen, Citizens, Yeomen and Bur- 

geſſes: And in Judgment of Law any of the 

ſaid Degrees of Nobility are Peers to another: 

As if an Earl, Marqueſs or Duke be to be tried 

for Treaſon or Felony, a Baron, or any other 

Degree of Nobility, is his Peer. In like Manner 

a Knight, Eſquire, &c. ſhall be tried per Pares, 

and that is by any of the Commons, as Gentle- 

men, Citizens, Yeomen, or Burgeſles ; ſo as when 

any of the Commons is to have a Trial, either 

at the King's Suit, or between Party and Party, 

a Peer of the Realm ſhall not be impanelled in 

any Caſe, | | 7 


Secondly, Propter Defectum. + 

1. Patria, As Aliens born. Challenge, 

2. Libertatis, As Villeins or Bondmen, and ©'9Pter de- 
ſo a Champion mult be a Freeman. fed. 

3. Annui cenſus, i. e. liberi tenementi. 


Firſt, What yearly Freehold a Juror ought Ibid. 
to have, that paſſeth upon Trial of the Life See before 
of a Man, or in a Plea real, or in a Plea per- ©: 7. 
ſonal, where the Debt or Damage in the De- Quorum qui- 
claration amounteth to forty Marks. Vide oy —_ 
Littleton, Se&. 464. Secondly, This Freehold!“ ©© 
muſt be in his own Right, in Fee-ſimple, Fee- 
tail, for Term of his own Life, or for another 
Man's Life, although it be upon Condition, 

or 


154 


Kol. Tit. Trial, 648. pl. 14. 


Of Challenges to the Array, &c. Ch. 9. 


or in the Right of his Wife, out of Ancient 
Demeſne; for Frechold within Ancient De- 


meſne will not ſerve: But if the Debt or Da- 
mage amounteth not to forty Marks, any Free- 
hold ſufuceth. Thirdly, He muſt have Free- 
hold in that County where the Cauſe of the 
Action ariſeth, and though he hath in another, 


it ſufficeth not. Fourthly, If after his Return 


he ſelleth away his Land, or if Ceftuique vie, 
or his Wife dieth, or an Entry be made, for 
the Condition broken, ſo as his Fre hold be 
determined, he may be challenged for Inſuf- 
ficiency of Freehold, | 

In Caſes of Treaſon and Felony, at Com- 
mon Law, Want of Freehold was no Cauſe 
of Challenge; probos & legales homines was 
ſufficient. The Statute of 2 H. 5. is gone as 


to that by the Statute of 1 & 2 of Queen 
Mary. See the Lord Ruſſel's Trial, July 13, 


1683. State Trials, Vol. 3. p. 135. 

It ſeems before the Statute 2 H. 5. in Actions 
where the Freehold was concerned, the Jurors 
ought to have ſome Frechold. 3 H. 4. 4. By 
that Statute in all Pleas real and perſonal, 
where the Debt or Damage, or both together 


amount to forty Marks, the Juror muſt have 


forty Shillings Freehold, In an Attaint they 
mult be able to expend twenty Pounds per An- 


num. Roll. Tit. Trials, f. 648. 


In an Account, upon the Receipt of one 


hundred Shillings, if he count to his Damage 


two hundred Shillings, if the Juror hath but 
twenty Shillings, or under forty Shillings, *tis 


ſufficient, becauſe he ſhall not recover Da- 


mages; and ſo this is not within the Statute 
10 H. 6. 18. For the Sufficiency of Jurors, {ce 


A Man 


- 


— ene : dvd 


A Man ſeiſed of a Manor of Dale, enfeoffs 
a Stranger upon Condition to pay yearly to 
J. S, and his Heirs, forty Shillings Rent. 
F. S. dies ſeiſed of this Rent, and then his 
Heir takes it, yet the Heir hath not ſufficient 
Freehold. | 

Land to the Value of forty Shillings is given 
to the Husband and Wife, and the Heirs of 
their two Bodies begotten, who had Iſſue a 


Son; the Husband gives the Land by Fine to 


an Eſtranger and his Heirs, and dies, the Wife 
enters and dies ſeiſed; the Son hath not ſuffi- 
cient Freehold to be a Juror. | | 
A Man ſeized of Land to the Value of forty 
Shillings within the County of Middleſex, and 
of Land to the Value of twelve within the 
County of Suſſex, and grants a Rent-Charge 
of forty Shillings, iſſuing out of all the ſaid 
Land to a Stranger in Fee; the Grantee hath 
ſufficient Freehold to be a Juror in both Coun- 
ties. See many ſpeculative Caſes upon this Sub- 
ject, in Milliams his Reading upon the Statute 
35 A. 8 pw 1 
It was held that the Statute, as to Jurors be- 
ing Freeholders, don't extend to Jurics in Cor- 
porate Towns. I Ventris 366. Raymond 485. 
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4. Hundredorum : Firſt, By the Common 1 Inft. 157. 


Law in a Plea real, mix'd and perſonal, there Challenges 
propter defe- 


6 ctum hundre- 
Cauſe of Action ariſeth) returned for their qorum. 


ought to be four of the Hundred (where the 


better Notice of the Cauſe; for Vicini vicino— 
rum fucta preſumuntur ſcire. And now, ſince 
Littleton wrote, in a Plea perſonal, if two 
| Hundredors appear, it ſufficeth; and in an 
Attaint, though the Jury is double, yet the 
Hundredors are not double. Secondly, If he 
hath either Freehold in the Hundred, though 


it be to the Value of but Half an Acre, or if he 
| dwell 
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Hundredors. 


No Hundre- 
dors. 
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dwell there, though he hath no Freehold in 
it, it ſufficeth. Thirdly, If the Cauſe of the 
Action riſeth in divers Hundreds, yet the Num- 
ber ſhall ſuffice as if it had come out of one, 
and not ſeveral Hundredors out of each Hun- 
dred. Fourthly, If there be divers Hundreds 
within one Leet or Rape, if he hath any Free- 
hold, or dwell in any of thoſe Hundreds, 
though not in the proper Hundred, it ſuf— 
ficeth. Fifthly, If the Jury come de Corpore 
Comitatus, or de proximo Hundredo, where 
one Party is Lord of the Hundred, or the like, 
there need no Hundredors be returned at all. 
Sixthly, If a Hundredor, after he be returned, 
ſell away his Land within that Hundred, yet 
ſhall he not be challenged for the Hundred, 
for that his Notice remains; otherwiſe, as hath 
been ſaid, for his Inſufficiency of Frechold, 
for his Fear to offend, and to have Lands 
waſted, c. which is one of the Reaſons of 


Law, is taken away. Seventhly, He that 


challengeth for the Hund:ed, muſt ſhew in what 
Hundred it is, and not drive the other Party 
to ſhew it. Eighthiy, His Challenge for the 
Hundred is not ſimpliciter, but fecundum quid; 


for tho' it be found that he bath nothing in 


the Hundred, yet ſhall he not be drawn, but 
remain præter H. that is beſides for the Hun- 


dred; and albeit he dwelleth, or hath Land in 


the Hundred, yet muſt he have ſufficient Free- 
hold. 

Note; This Challenge for Want of Hundre- 
dors muſt be given in Writing preſently, and 
the other Party is to demur thereto, if oppoſed. 
If a Challenge be, that there is not any 
Hundredor returned, it may be averred to 
the Coutt, that there is not any ſufficient with- 
in the Hundred, which is not within the Fee 
of 
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of the Plaintiff; although this be not returned 
by the Sheriff, and this be found true by 


Triors, the Array ſhall be affirmed, 45 A0. 1. „ 
Roll. Trial, 634. pl. 6. 1 A 

If the King be made Party by Aid Prayer, 6 
and ſufficient Hundredors do not appear, nor | } 
are returned, yet the Panel ſhall not be quaſhed, 3 


but a Tales of the Hundred ſhall be returned. 
But betwixt common Perſons in ſuch Caſes, 
the Panel ſhall be quaſhed, and this ſhall not 
only be a Challenge to the Heads. 25 E. 3. 43. 
| Ibid. pl. 75 8. c f 
If the Sheriff return quod non ſunt pluries 
del Hundred, he ſhall take of the Hundred ad- 
joining, which ſhall be ſufficient. 19 E. 6. 48. 
Aid. p 5. 5 
If the Juror hath ſufficient Land within the 
Hundred, although he doth not dwell within 
the Hundred, yet he is a ſufficient Hundredor. 
9 H. 6. 66. Ibid. 63 5. Nay though he dwell 
in another County. IE 
If he be not Hundredor at the Return of the 
Venire, but at the Return of the Diſtringas, 
yet this doth not take away the Challenge. | 
After four are ſworn, or after a Challenge At what 
to the Polls, there can be no Challenge for the Time the 
Hundred. Roll. Tit. Trial, 636. pl. 15. Challenge 
Who ſhall be ſufficient Hundredor, ſee Mil- muſt be. 
liams his Reading aforeſaid. 
If he dwell or have Aﬀets within the Leet, 
Rape, Franchiſe or Vill, where the Venue is, 
he is a ſufficient Hundredor. 
If he bath Aﬀets in Rent, Common of any 
Sort, Marker, Fair, Piſcary, Toll, Paſſage, 
Leet, Office of Bailiwick, &c. he is a ſufh- 
cient Hundredor; otherwiſe of an Advowſon, 
Cc. | | 


A Jury 
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IInſt. 5 
Challenge 


propter affe- 


ctum. 


Ibid. 
Principal 
Challenge. 
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A jury being ready at the Bar in B. R. Ser- 


jeant Earl challenged the Array for want of 
Hundredors. Econtra: It was inſiſted that 


the Jury by Rule of Court was returned by 
the Secondary, and that the Hundredors were 
ſtruck out by Conſent ; but the Court held it 


a good Challenge notwithſtanding the Conſent. 


Style 233. 

In an Information in the Nature of a Quo 
warranto againſt the Defendant for acting as 
Mayor of T:verton, the Defendant entred into 
the common Rule, by Conſent, for the Maſter 
to {trike the Jury, who accordingly ſtruck forty- 
eight: The Defendant ſtruck out twelve of 
theſe, and the Proſecutor {truck off twelve 
more; and the Sheriff returned the remaining 
ewenty-four as the Jury to try the Cauſe ; but 


the Defendant having artfully ſtruck out all 


the Hundredors named by the Maſter at the 


Aſſizes, challenged the Array for want of Hun- 


dredors. The Court held that the Challenge 
was good, but that the Rule being made by 


the Defendant's Conſent, this Challenge was a 


Contempt of the Court; and granted an Attach- 


ment againſt the Defendant for the ſame. Rex 


v. Burridge. T. 10 Geo. 1. B. R. 

3. Propter affectum; — this is of two Sorts, 
either working a principal Challenge, or to 
the Favour. And again a principal Challenge 
is of two Sorts, cither by Judgment of Law, 


without any Act of his, or by Judgment of 


Law upon his own Act. 

And it is faid, That a, principal Challenge 
is, when there is expreſs Favour, or expreſs 
Malice. Firſt, without any Act of his; as if 
the Juror be of Blood or Kindred to either 
Party, Conſangaineus, which is compounded 
ex con & lang uine, quaſi eodern ſanguine natus, 
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as it were iſſued from the ſame Blood; and 
this is a principal Challenge; for that the Law Kindred, 
preſumeth that one Kinſman doth favour ano- Sid. 2 Part 
ther before a Stranger; and how far remote 155+ 
ſoever he is of Kindred, yet the Challenge is 
good. And if the Plaintiff challenge a Juror 
for Kindred to the Defendant, it is no Coun- 
' ter-plea, to ſay that he is of Kindred alſo to 
the Plaintiff, though he be in a nearer Degree. 
For the Words of the Venire facias forbid the 
Juror to be of Kindred to either Party. | 

If a Body Politick or Incorporate, ſole or Bodies Poli- 
aggregate of many, bring any Action that tick. | 
concerns their Body Politick or Incorporate, 1 Inſt. 157, 
if the Juror be of Kindred to any that is of 
that Body, although the Body Politick or In- 
corporate can have no Kindred, yet, for that 
thoſe Bodies conſiſt of natural Perſons, it is a 
principal Challenge. A Baſtard cannot be of 
Kindred to any, and therefore it can be no 
principal Challenge. And here it is to be 
known, that Afﬀinitas, Affinity, hath in Law Affinity 
two Senſes. In its proper Senſe it is taken for | 
that Nearneſs that is gotten by Marriage, Cum 
dug coguationes inter ſe diviſæ per nuptias co- 
pulantur, & altera ad alterius fines accedit, & 
inde dicitur Affinis. In a larger Senſe Affinitas 1 
is taken alſo for Conſanguinity and Kindred, | 
as in the Writ of Venire facias, and other- | 1 
where. Affinity or Alliance by Marriage is a 2 
principal Challenge, and equivalent to Con- 4 
ſanguinity, when it is between either of the | a 
Parties; as if the Plaintiff or Defendant marry 1 
the Daughter or Couſin of the Juror, or the | i 
Juror marry the Daughter or Couſin of the 4 
Plaintiff or Defendant, and the ſame conti- 
nues, or Iſſue be had. But if the Son of the 
Juror hath married the Daughter of the * | 

| | tiff 
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tiff, this is no prineipal Challenge, but to the 
Favour, - becauſe it is not between the Parties. 
Much more may be ſaid hereof; ſed ſumma fe- 


 quor faſtigia rerum. 


Peremptory 
Challenge 
upon Re- 
cord, 


As if he hath formerly tried the Cauſe, al- 


though reverſed by Error, or upon the ſame 


Title; if the Record be not ſhewed, this 
Challenge is not peremptory. For he that 
grounds a Challenge upon a Record, &c. ought 
to have the Record ready. 33 H. 6.55. The 
Record ought to be exemplified. 21 E. 4. 74 


Roll. Trial, 649. pl. 1. 


*Tis a good Challenge to ſay the Juror was 


| attainted in an Attainder, or Writ of Conſpi- 


for the Maſter, but he ought to conclude, & 


Diens Di- 
ſtreſs. 


racy; but Attainder in a Writ of Forgery of 
falſe Deeds upon the Statute 1 H. 5. 2. (but 


tis upon 5 Eliz. 14.) is not, becauſe this At- 
tainder is given of late Time 5 the Statute 
33 H. 6. 55. Ibid. pl. 2, 4, 5 

In a Writ of Conſpiracy, 'tis a principal 
Challenge, That the Juror was one of the In- 


dictors, although the Trial is now of the Con- 
ſpiracy, and not pore the firſt Point, viz. the 
Felony. Ibid. pl. 9. 

In Treſpaſs, if one juſtifie as Maſter, . 


the other as Servant; tis not a principal Chal 


lenge to ſay the Juror paſſed in the firſt Iſſue 


iſſint favourable. 18 E. 4. 12, Ibid. pl. 7. 
If two plead Not guilty, and firſt one Iſſue 


is tried, and then the other is tried, *tis no Chal- 


lebge to fay the Juror tried the other Iſſue, 


and gave Damages, of which Damages he ſhall 
be charged if he be attainted in an Attaint; 


for perhaps the Defendant will be found Not 
guilty. Jbid. pl. 8. 

That the Juror is within the Diſtreſs of ny 
of the Parties, is a good Cauſe of Challenge. 


2 And 
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And fo it is, if he be within the Diſtreſs of 
any Perſon concern'd, although no Party to the 
Action. As within the Diſtreſs of A. the Ma- 
ſter of the Defendant, who juſtifies as Servant 
to A. by Reaſon of his Freehold ; and the II- 
ſue is ſur le franktenement. So for him in 
Reverſion received, within the Diſtreſs of the 
Tenant for Life. And ſo in an Action by the 
Tenant for Life, within the Diſtreſs of him in 
Reverſion: Theſe are good Challenges. Ibid. 
650. pl. 1, 2, 3. > 

So in an Action by Dean and Chapter, 
within the Diſtreſs of the Chapter, or one 
of the Chapter, ate good Challenges. hid. 

J. 8. 

l Conſanguinity of the Half Blood is a prin- 
cipal Challenge: If the Juror be at the ninth 
Degree, if it can be ſhewed, it is good. 

In an Action by the Dean and Chapter, or 
Mayor and Commonalty, Brother to one of the 
Commonalty, or to one of the Cannons, is a 
good Challenge: So to any Perſon concerned 
in Intereſt, although no Party to the Action. 
As Couſin to the Patron, or the Parſon, &c. fo 
in Attaint to one of the Petit Jury. Ibid. 653, 

J. 36. 
£ But in an Ejectione firme, and Not guilty 
pleaded, tis no Challenge to the Array, that 
the Sheriff is Couſin to the Leſſor, of the 
Plaintiff; for it doth not appear that the Title 
of him in Reverſion ſhall be in Queſtion, and 
he in Reverſion is no Party to the Action: 
See it ſo adjudged upon Demurrer, Roll. Tit. 
Trial, 653. But now in our feigned Eject- 
ments it is otherwiſe, becauſe the Title of the 
Leſſor is only in Queſtion. 
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Principal for 
Conſangui- 


nity. 
Thid. 652 
17 3. 
Ibid. pl. 1 
11. 


. pl. 


Oz 


"Tis a good Challenge that the Juror is prineipal for 


Goſſip to the Plaintiff, & fic e converſo ; and Affinity. 
| M 


ſo 1 Inſt. 157. b. 
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ſo although the Son be dead; for the ſpiritual 


Affinity remains, and ſo is Carat of the Juror. 


Principal for 
Favour. 


Principal for 
Malice. 


fam fregit, Nc. Nor that the Brother, Cc. 


That the juror hath married the Siſter of the 
Party; that the Daughter of the Uncle of the 


Juror hath married the Uncle of the Party; 


Couſin to the Wife of the Party; theſe are good 
Challenges, although the Wife, Cc. is dead, 
if her Iſſue be alive; otherwiſe. if ſhe be dead 
without Iſſue, for then the Cauſe of the Fa- 
vour is determined. | 

But it is no Challenge to ſay, the Juror is 
Brother to one who married the Siſter of the 
Party, nor that the Son of the Party married 
the Siſter of the Juror, becauſe theſe are not 
Parties to the Action. Roll. Trial, 654. pl. 10, 
11. | | 

In an Attaint it is a good Challenge to the 
_ that he hath married the Siſter of the 

ife of one of the Petit Jury, for the Alliance. 
Ibid. pl. 17. 

If a juror declare the Right of one Party, 
or give his Verdict before-hand, or take Mo- 
ney, this is a principal Challenge; but if he 
promiſe a Party, this is not a principal Chal- 
lenge, but for Favour. Jbid. 655. pl. 6, 7, 8. 

If the Action depending betwixt the Party 
and Juror, be ſuch as implieth Malice, this is 
a good Challenge; but not if it imply no Ma- 
lice. bid. 656. pl. 1. | 

That the Party hath an Appeal depending 
againſt the Juror, or the Juror againſt him, 
or Action of Battery, That they are in De- 
bate and Wrangling, Cc. are good Challenges. 
Not Actions of Debt or Treſpaſs Quare Clau- 


of the Party, bath Actions againſt the Juror. 
1tid. | Ho 


That 


ac 
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That the Juror was born out of the King's Peremptory. 
Ligeance; for although he came into England 

an Infant, and is ſworn to the King, yet he 

continues an Alien; and that he is outlawed, Alien. 

for then he is not /egalis homo, are good Chal- 


lenges. Jbid. 657. pl. 2. 


If the Juror ſays, That he will paſs for For Favour, 
one Party, becauſe he knows the Verity of the 
Matter, this is no Challenge; but if he ſays 
it is for Favour, it is a good Challenge, if the 


Triors find he ſpoke for Favour, and not for 


Truth... 3. Th | 
In an Action betwixt the King and a Party, King. 
the Subject cannot take any Challenge for Fa- 
vour, as in an Indictment of Barretry, @c. 
the Defendant cannot challenge a Juror for 


| Favour to the King. id. pl. 1, 2. 


After the Array is affirmed, there ſhall not At what 
be ſuch Challenge to a Juror, which would Time Chal- 
have been a ſufficient Challenge to the Array. . ohm 
As it is not a good Challenge that the Juror ; 
was impanelled at the Denomination of a Party, 
for this had been a good Challenge to the Ar- 
ray. Ibid. 658. pl. 1, 2. | 

If a Man challenge a Juror for Non- ſuffi- 
ciency of Freehold, and this is adjudg'd againſt 
him, yet he may challenge for Favour; and 
this ſhall be tried. 10 H. 6. 18. Ibid. pl. 3. 

If the Jury upon finding of the Principal 
do not tax the Damages, for which a Veniré 


| facias iſſues to the ſame Jurors, to tax the Da- 


mages, the Parties cannot taxe any Challenge 
for a Cauſe before the firſt Trial. But for a 
Cauſe ariſing after they may. And fo againſt 
les primer Jurors. Ibid. pl. 5, 6. 
The King cannot challenge a Juror after he King, 


is ſworn, unleſs it be for a Cauſe ariſing after 


be is ſworn. id. pl. 9. | 
M 2 If 
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In whatCaſes 


he which 
challenges 
oughttoſhew 
the Cauſe 
preſently. 


Of Challenges to the Array, &c. Ch. 9. 


is found againſt him, or he releaſe the Chal- 
lenge, and the Array is affirmed, and after- 
wards he challenge a Juror; he ought to ſhew 
the Cauſe preſently. 1bid. 659. pl. 1, 2. 


But if there be two Defendants, and one 


challenge the Array, and afterwards both chal- 


lenge a Juror; the other ſhall not ſhew Cauſe 
preſently. bid. pl. 3. | 


King, 


If a Juror be challenged, and there be e- 
nough of the Panel beſides, the Cauſe of Chal- 
lenge need not be ſhewed unleſs the other Side 
challenges fours peravail. | 
If any of the Jurors be ſworn, and there 
be not ſufficient, for which a Tales is granted, 
and at the Return one of the primer Jurors 
is challenged, the Cauſe ought to be ſhewed 
preſently, he being ſworn before. Roll. Trial, 
9 PER | 

In an Action between the King and a com- 
mon Perſon, as in an Indictment of Barretry, 
Preſentment of Nuſance, &c. the Defendant, 
if he challenges any Juror, muſt ſhew the Caule 
preſently. 1bid. pl. 5. 

But in an Inquelt betwixt the King and 
a Stranger, the Stranger need not ſhew the 
Cauſe preſently; for in this Caſe the King 
is as a common Perſon of the Realm. Ibid. 


pl. 9. 


Cauſe ought to be ſhewed before the Tales 


be peruſed in Caſe of a common Perſon. 161d. 


660, pl. 1. | | | 
If both Parties challenge, although for ſe— 
veral Cauſes, as if one be for Favour, and 


the other Peremptory; yet the Juror ſhall 


be drawn without ſhewing Cauſe, 7Hbid. 
Pl. 2. | 


. 


If the Defendant challenge the Array which 


1 


Ibid. P. pl. 1. 


the Polls del 4 Chi valers returned. 1bid. 661. 


panels challenged, the E/tiſors ſhall be one of 


: challenged, and the other ſays, that this is may try. | 


large by Aſſent of the Parties until another Day. 
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It may be in an Inqueſt before the Sheriff to In what In- 
inquire of Waſte, both to the Array and Polls. queſt a Chal- 
| | lenge may 
But not in an Inqueſt of Office, as in a Writ 
of Inquiry of Damages. id. pl. 2. 
In a Writ of Right, a Challenge may be to 


J. 4. 
g Neu of Coſinage to the Witneſſes coming to 
try the Deed in an Aſſize. Ibid. pl. 5. | 

If one Party challenge the Array, which is Trial and 
affirmed, and afterwards challenge a Juror, he Triors, and 
ought to ſhew Cauſe preſently; and this ſhall 
be tried preſently; but otherwiſe of the other, 
who did not take the Challenge to the Array. 
Ibid. 661. S. pl. 1, 2. 

The Challenge of him who firſt challenged, 744. T. pi. x. 
ſhall be firſt tried; although the firſt be for | 
Favour, and that of the others be Riens diens H. 


If the Venue be of two Counties, and both 1574. 663 5 l. 


Challengers. 


one Panel, and the other of the other. 
If the Array be challenged, the Court to 
try the Array may chule two Triors, according 
to their Diſcretion. 29 A/. 15. 19 HF. 6.9. 
If an Action be depending between the Ju- What Chal- 
ror and one of the Parties, and for this he is lenge they 


brought by Covin ; the Triors may try this; i 
for although the Action is of Record, yet the 1 


Covin is not. Roll. Trial, 664. pl. 10. 


The Juror may be examined upon a Vier Evidence. it 
dire, to any Challenge that is not to his Diſ- 
honour ; but the Triors are not bound by his 1 
Oath. Jbid. 665. A. 1 

The Triors after they are ſworn may go at A 


Ibid. 666, pl. 9. 
| M 3 In 
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In what Caſes In Treſpaſs againſt two who plead to Iſſue, 
2 Challenge and a Venire facias is returned, although one 
= 1 7 , accept the Array, yet the other may challenge ] 
ſhall 3 it; and if it be found, the Array ſhall be 1 
for others. quaſhed againſt all. So in an Appeal againſt ; 

Principal and Acceſſary, for one ſhall not diſ- 
inherit the other. Jbid. 662. pl. 8. £ 
But in an Appeal by two, if the Defendant | 
challenge a Juror, and one of the Plaintiffs t 
agree to this, the other ſhall not be received 
to ſay, that this is by Covin, but the Juror 7 
ſhall be drawn, in Favour to the Life of Man. U 
And yet in a Præcipe quod reddat by two, ſ 
and the Tenant challenge the Array, becauſe 0 
the Sheriff is Goſſip to one of the Demand- t 
ants, and one Demandant acknowledge the a 
Challenge, the other may ſay that this is not c 
ſo, and have it tried. Roll, Tit. Trial, 662, "x 
Cc. pl. 7. EY | I 

Ley Gagen. In Gager de Ley none ſhall be challenged for 


Favour or Inſufficiency, &c. | v 
Couſinage. If there be a Challenge for Couſinage, he e 
that takes the Challenge muſt ſhew how the p 
Juror is Couſin. But yet if the Couſinage; | 
that is, the Effect and Subſtance be found, it 13 
ſufficeth; for the Law preferreth that which is 
is material before that which is formal. 1 Inſt. B 
e 7 gta | 5 
* "ud If the Juror have Part of the Land that de- by 
Title. pendeth upon the ſame Title. Id. O 
. If a Juror be within the Hundred, Leet, of 
or any Way within the Seigniory, immediate- O 
Diftreſw ly or mediately, or any other Diſtreſs of either tr. 
Party, this is a principal Challenge. But if in 
either Party be within the Diſtreſs of the Ju- th 
ror, this is no principal Challenge, but to the ſic 
Favour. [bid _ m 
| | nc 


if 
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If a Witneſs named in the Deed be returned Witneſs. 

of the Jury, it is a good Cauſe of Challenge of 

| him. So if one within Age of one and twenty Infant. 

be returned, it is a good Cauſe of Challenge. 

Ibid. | | 
Upon his own AR, as if the Juror hath Id. 

given a Verdict before for the ſame Cauſe, al- Jeng 

beit it be reverſed by Writ of Error, or if af- — 

ter Verdict Judgment were arreſted. So if he gwn Act. 
hath given a former Verdict upon the ſame Former Ver- 

Title or Matter, though between other Per- dict. 

ſons. But it is to be obſerved, that I may 

ſpeak once for all, that in this or other like 

Caſes, he that taketh the Challenge muſt ſhew 

the Record, if he will have it take Place as 

a principal Challenge, otherwiſe he muſt con- 

clude to the Favour, unleſs it be a Record of 

the ſame Court, and then he muſt ſhew the 

Day and Term. 


So likewiſe one may be challenged, that he Indictment. 


was Indictor of the Plaintiff or Defendant, 1 Inſt. 157. b. 
either of Treaſon, Felony, Miſpriſion, Treſ- 

paſs, or the like in the ſame Cauſe. 

If the Juror be Godfather to the Child of Godfather. 
the Plaintif or Defendant, or e converſo, this Ila. 

is allowed to be a good Challenge in our 


Books. | 
If a Juror hath been an Arbitrator choſen Arbitrator. 


by the Plaintiff or Defendant, in the fame 1 Inſt. 157. b. 


Cauſe, and hath been informed of, or treated 
of the Matter, this is a principal Challenge. 
Otherwiſe if he were never informed, nor 
treated thereof; and otherwiſe if he were 
indifterently choſen by either of the Parties, 
though he treated thereof. But a. Commiſ- Commiſſio- 
ſioner choſen by one of the Parties, for Exa- ner. 
mination of Witneſſes in the ſame Cauſe, is 
no principal Cauſe of Challenge; for he is 

M 4 5 made 


168 ' Of Challenges to the Array, &c. Ch. 9. 


made by the King under the great Seal, and 

not by the Party as the Arbitrator is, but 
be may upon Cauſe be challenged for Fa- 

vour. 5 | 
Arbitrator in another Matter, is no Cauſe 
of Challenge. | 


Counſel. If he be of Counſel, Servant, or of Robes 


1 Int. 157. b. or Fee of either Party, it is a principal Chal- 
lenge. | 


Eat or drink If any, after he be returned, do eat and 


at the Par- drink, at the Charge of either Party, it is a 
Frey * principal Cauſe of Challenge; otherwiſe it is 
3 Inſt. 157 b. of a Trior after he be ſworn. | 
In an Information of Forgery, the Defen- 
dant challenged one of the Jury, for that the 
Proſecutor had been lately entertained at his 
Houſe; and held a good Challenge to the Fa- 
vour. 1 Vent. zog. | 
„ Action brought either by the Juror againſt 


ice. either of the Parties, or by either of the Par- 


7 Inſt. 157. b. ties againſt him, which may imply Malice or 


Diſpleaſure, are Cauſes of principal Challenge, 


unleſs they be brought by Covin, either be- 
fore or after the Return; for if Covin be found, 
then it is no Cauſe of Challenge ; other Ac- 
tions which do not imply Malice or Diſplea- 
| ſure, are to the Favour, as an Action of Debt, 
Cc. Moor 3. | | 
Barſon and In a Cauſe where the Parſon of a Pariſh is 
Pariſhes. Party, and the Right of the Church cometh in 
{bid, Debate, a Pariſhiover is a principal Challenge. 


Otherwiſe it is in Debt, or any other Action, 


where the Right of the Church cometh not in 
Queſtion. | | 


nh _ either Party labour the Juror, and give 


the jury. him WT Thing to give his Verdict, this is Aa 
Itid. principal Challenge. But if either Party la- 
| hour the ſuror to appear, and to do his Con- 

| ſcience, 
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ſcience, this is no Challenge at all, but lawful 
for him to do it. 


169 


That the Juror is a Fellow-Servant with ei- Fellow-Ser- 
ther Party, is no principal Challenge, but to vant. 


the Favour, | 
Neither of the Partjes can take that Chal- 
lenge to the Polls, which he might have had 
to the Array. 


Note; If the Defendant may have a princi- 


pal Cauſe of Challenge to the Array, if the 
Sheriff return the Jury, the Plaintiff in that 
Caſe may for his own Expedition alledge the 
ſame, and pray Proceſs to the Coroners, which 
he cannot have, unleſs the Defendant will 
confeſs it; but if the Defendant will not con- 
feſs it, then the Plaintiff ſhall have a Venire fa- 
cias to the Sheriff, and the Defendant ſhall ne- 


id. 


To the Polls. 
Ibid. 


Ibid. 


Venire facias 
ro the Coro- 
ners. 


ver take any Challenge for that Cauſe, and ſo 


in like Caſes. But on the Part of the Defen- 
dant, any ſuch Matter ſhall not be alledged, 
and Proceſs prayed to the Coroners, becauſe he 
may challenge the Jury for that Cauſe, and can 
be at no Prejudice. 

Challenge concluding to the Favour, when. 
either Party cannot take any principal Chal- 
lenge, but ſheweth Cauſes of Favour, muſt be 
left to the Conſcience and Diſcretion of the 
Triors, upon hearing their Evidence, to find 
him favourable or not favourable. But yet 


ſome of them come nearer to principal Chal- 


lenge than other; as if the Juror be of Kin- 
dred, or under the Diſtreſs of him in the Re- 
verſion or Remainder, or in whoſe Right the 
Avowry or Juſtification is made, or the like: 
Theſe be principal Challenges, becauſe he in 
Reverſion, Remainder, or in whoſe Right the 
Avowry or Juſtification is, is not Party to the 
Record; otherwiſe it is, if they were made 
| 5D hy Parties 


Challenge to 
the Fayour, 
Ibid. 


Favour. 


King. 
Thid, 


a 
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Parties by Aid, Receipt, or Voucher, and yet 


the Cauſe of Favour is apparent; ſo it is of all 
principal Cauſes, if they were Party to the 


Record. Now the Cauſes of Favour are infi- 
nite, and thereof ſomewhat may be gathered 


of that which hath been ſaid, and the reſt I 
purpoſely leave the Reader to the reading of 
in our Books concerning that Matter. For all 


which the Rule of Law is, That he muſt ſtand 
indifferent, as he ſtands unſworn. 

The Subje& may challenge the Polls, where 
the King is Party. And if a Man be outlawed 
of Treaſon or Felony at the Suit of the King, 
and the Party for avoiding thereof alledgeth Im- 
priſonment, or the like, at the Time of the 
Outlawry, though the Iſſue be joined upon a 
collateral Point, yet ſhall the Party have ſuch 


Challenges, as if he had been arraigned upon 


Challenges. 


the Crime itſelf, for this by a Mean concerneth 
his Life alſo. . 
Propter delictum As if the Juror be attaint- 


Propter deli. ed or convicted of Treaſon or Felony, or for 


x Inſt. 158. 


Infamous. 


On lawed, 


any Offence to Life or Member, or in Attaint 
for a falſe Verdict, or for Perjury as a Witneſs, 


or in a Conſpiracy at the Suit of the King, or 


in any Suit (either for the King, or for any 
Subject) be adjudged to the Pillory, Tum- 


brel, or the like, or to be branded, or to be 


ſtigmatized, or to have any other corporeal 
Puniſhment, whereby he becometh infamous, 
(for it is a Maxim in Law, Repellitur a ſacra- 
mento infamis) theſe and the like are principal 
Cauſes of Challenge. So it is if a Man be 
outlawed in Treſpaſs, Debt, or any other Ac- 
tion, for he is Exlex, and therefore is not 
legalis homo, And old Books have ſaid, That 
if he be excomm.nicated, he could not be of a 
Jury. h 
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A Baſtard may be of a Jury, yet may be Baſtard. 
challenged if he be of Kindred. Peak. Cent. 1. 
cap. 90. 

See the Statutes of W. 2. and Artic. ſupra Who ought to 
Chartas, what Perſons the Sheriff ought to re- be on Juries, 
turn on Juries. And ſee F. N. B. breve de * Inſt. 158. 
non ponendis in Aſſiſis & juratis; and the Re- 
giſter in the ſame Wiit. And ſee there what 
Remedy the Party hath that is returned againſt 


Law. 
It is neceſſary to be known, the Time when 1574. 


the Challenge is to be taken. Firſt, He that At what 
hath 1 muſt take them all at — 
once, and the Law fo requireth indifferent Tri- be taken. 
als, that divers Challenges are not accounted 
double. Secondly, If one be challenged by 
one Party, if after he be tried indifferent, it is 
Time enough for the other Party to challenge 
bim. Thirdly, After Challenge to the Array, 
and Trial duly returned, if the ſame Party take 
a Challenge to the Polls, he muſt ſhew Cauſe 
preſently. Fourthly, So if a Juror be formerly 
ſworn, if he be challenged, he muſt ſhew Cauſe 
preſently, and that Cauſe muſt riſe ſince he 
was ſworn, Fifthly, When the King is Party, 
or in an Appeal of Felony, the Defendant that 
challengeth for Cauſe, muſt ſhew his Cauſe 
preſently. Sixrhly, if a Man in Caſe of Trea- 
ſon or Felony, challenge for Cauſe, and he be 
tried indifferent, yet he may challenge him pe- 
remptorily. Seventhly, A Challenge for the 
Hundred muſt be taken before ſo many be Hundredors. 
{worn as will ſerve for Hundredors, or elſe he 
loſeth the Advantage thereof. | 

In a Writ of Right, the Grand Jury muſt be Writ of 
challenged before the four Knights, before they - 


be returned in Court ; for after they be return- 
ed 
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The Array of 


the Tales. 
Thid. 


bid. 


Ibid. 


Coroners. 


Eliſors. 


hid. 
Array. 


Two Triors. 
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ed into Court, there cannot any Challenge be 
taken unto them. 

Nota; The Array of the Tales ſhall not be 
challenged by any one Party, until the Array 
of the Principal be tried; but if the Plaintiff 
challenge the Array of the Principal, the De- 
fendant may challenge the Array of the Tales. 
After one hath taken Challenge to the Poll, he 
cannot challenge the Array. 

Now it is to be ſeen how Challenge to the 
Array of the principal Panel, or of the Tales, 
or of the Polls ſhall be tried, and who ſhall be 
Triors of the ſame, and to whom Proceſs ſhall 


be awarded. 
If the Plaintiff alledge a Cauſe of Challenge 


againſt the Sheriff, the Proceſs ſhall be directed 


to the Coroners ; if any Cauſe againſt any of 
the Coroners, Proveſa ſhall be awarded to the 
reſt; if againſt all of them, then the Court 
ſhall appoint certain Eliſors or Eſliſors, (ſo 
named ab eligendo) becauſe they are named by 
the Court, againſt whoſe Return no Challenge 
ſhail be taken to the Array, becauſe they were 
appointed by the Court, but he may have his 
Challenge to the Polls. Note; If Proceſs be 
once awarded for the Partiality of the Sheriff, 
though there be a new Sheriff, yet Proceſs ſhall 

never be awarded to him; for the Entry is, 
Ita quod Vicecomes ſe nou intromittat. But 
otherwile it is, for that he was Tenant to ei- 
ther Party, or the like. 

If the Array be challenged in Court, it wal 
be tried by cwo of them that be impanelled, 
to be appointed by the Court; for the Triors 
in that Caſe, ſball not exceed the Number of 
two, unleſs it be by Conſent. But when the 
Court names two, for ſome ſpecial Cauſe al- 

ledged 
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ledged by either Party, the Court may Name 

others; if the Array be quaſhed, then Proceſs 

| ſhall be awarded ut ſupra. If there be a De- 

murrer to a Challenge, the Judge before whom Demurrer to 
the Cauſe is to be tried, may determine it, or a Challenge, 
| adjourn it to be heard another Time. Style 464. how _ 

Vide Bulſir. 1 Part 114. . e 

If a Panel upon a Venire facias be returned, Array of the 
and a Tales, and the Array of the Principal is Principal 
challenged, the Triors which try and quaſh og” eos 
the Array, ſhall not try the Array of the Tales; . 155 
for now it is, as if there had been no Appear- 
ance of the principal Panel; but if the Triors 
affirm the Array of the Principal, then they 
ſhall try the Array of the Tales. If the Plain- 
tiff challenge the Array of the Principal, and 
the Defendant the Array of the Tales, there 
the one of the Principal, and the other of the 
Tales ſhall try both Arrays. For other Mat- 
ter concerning the Tales, ſee in Coke's Reports, 
Matters worthy of Obſervation. When any r Inſt. 158. 
Challenge is made to the Polls, two Triors Two Triors. 
ſhall be appointed by the Court; and if they 
try one indifferent, and he be ſworn, then he 
and the two Triors ſhall try another; and if 
another be tried indifferent, and he be ſworn, 
then the two Triors ceaſe, and the two that 
be ſworn on the Jury ſhall try the reſt, 

If any of the Jury, after ſome of them be rials of 
ſworn, be challenged, thoſe that are ſworn are Challenges. 
to ſay, whether he that is challenged be indif- 
ferent or not. But if the firſt or ſecond Man 
be challenged, then the Court doth uſe to ap- 
point ſome of them, (whom it pleaſeth) that 
ſhall be afterwards ſworn to try the Indifferency 
of the Perſon challenged. 

1. All Challenges muſt be taken before the Rules con- 


Jurors are ſworn. | cerning 
1 RE Challenges. 
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Trial of 
Challenges. 
1 Inſt. 158. 


Of Challenges to the Array, &c. Ch. 9, 


2. If one challenge a Juror, and it be found 
againſt the Challenger, he may not challenge 
the Juror for a ſecond Cauſe. 

3. If one challenge the Array, and it be 
found againſt him, he may not afterward 


challenge any of the Polls, without ſhewing 
Cauſe preſently; and this ſhall be tried pre- 


ſently. 

4. No Challenge ſhall be admitted againſt 
the Triors appointed by the Court. 
If the Plaintiff challenge ten, and the De- 
fendant one, and the twelfth is ſworn, becauſe 
one cannot try alone, there ſhall be added to 
him one challenged by the Plaintiff, and the 
other by the Defendant. When the Trial is to 


be had by two Counties, the Manner of the 


Juror exa- 
mined. 


View. 
1 Inſt. 158. b. 


Challenges. 


1hid. 0 


Trial is worthy of Obſervation, and apparent 
in our Books. If the four Knights in the Writ 
of Right be challenged, they ſhall ery them- 
ſelves, and they ſhall chuſe the Grand Aſſize, 
and try the Challenges of the Parties. If the 
Cauſe of Challenges touch the Diſhonour or 
Diſcredit of the Juror, he ſhall not be exa- 
mined upon his Oarh; but in other Caſes he 
ſhall be examined upon his Oath, to inform the 


Triors. If an Tnquelt be awarded by Default, 


the Defendant hath loſt his Challenge ; but the 
Plaintiff may challenge for juſt Cauſe, and that 
ſhall be examined and tried. | 

Whereſoever the Plaintiff is to recover per 
viſum juratorum, there ought to'be fix of the 
Jury that have had the View, or known the 
Land in Queſtion, ſo as he be able to put the 
Plaintiff in Poſſeſſion, if he recover. 

In Proprietate probanda, and a Writ to in- 
quire for Waſte, the Parties have been received 
to take their Challenges. But paſſing over 
many Things touching this Matter, I will con- 

I _ clude 
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clude with the Saying of Bratton, Plures au- 
tem alia ſunt cauſe recuſandi juratores, de qui- 
| bus ad praſens non recolo, ſed qua jam enu- 


meratæ ſunt, ſufficiant exempli cauſa. 1 Inſt. 


157, 158. 
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* Trait doth ſignify the ſame as taken out or Trait, what. 


withdrawn, and is applied to a Juror, that is 
withdrawn by Conſent, or removed and dif- 


charged by Challenge. | 2 
A Juror fick was withdrawn, and another 


ſworn. Palmer's Rep. 411. 


After Evidence given, the King cannot draw King. 


a Juror, but before he may ; but after Evidence 
on his Prayer, the Court may diſcharge the 
Jury. Keb. 2 Part 506. 


If the Defendant do not appear at the Challenge. 


Trial when he is called, he loſeth his Challenge loſt, 


to the Jurors, although he doth afterwards ap- 
pear. | 


'Tis a good Challenge to a Juror to ſay, he A Wrong 


is returned by another Name in the Panel. 

A Juror appeared, and ſaid he had no Free- 
hold, and prayed that he might not ſerve, yet 
the Judge would not ſpare him, for he may 


have an Action againſt the Sheriff for returning 


him. Roll. 2 Part, Reports, 483. 

The Challenge pro defectu Hundred. muſt 
be written in Parchment, and the Counſel 
muſt arraign it in French, upon which the 
Defendant may take Iſſue or Demur. The 
Clerk or Aſſociate in Court muſt call the Jury 
over, and ask if they have any Lands within 
the Hundred, or had at the Time of the Ar- 
ray of the Panel, and whether they dwell, or 
did dwell in the ſame. And upon Examina- 


tion, if it appear clearly, that they have no 


Lands or Tenements, nor dwell in the Hun- 


dred; then the Clerk is to mark them by the 
| Side 


Name. 


NoFrechold, 


r 
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In Cities, 
Corporati- 
ons, Bo- 
roughs, an 
Towns, and 


Counties, 
this Chal- 


lenge can- 
not be. 


Hundredors. 
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Side of every of their Names thus, [Ppræter 


Hundred. | but if he find there be too Hundre- 
dors, he is to reſort back to the præter Hun- 
dred. and {wear them in Order. So that you 
ſee the Trial whether Hundredors or not, is 
determined by the Court's Examination by the 
Poll ſeverally. But if the Counſel] demur, and 
the other Side join in Demurrer, the Judge of 


Aſſizes may affirm the Challenge, and over- rule 


the Demurrer, or allow the Demurrer good, 
and proceed to the Trial of the Cauſe; or if 
the Judge doubt, it may be determined in Bank; 
but this is great Delay. If the Challenge be 
adjudged Good, the Court awards, Que /e pa- 
nel il ſoit caſſe. - 

At Common Law there ought to have 


been four Hundredors returned and appear in 


all Actions, pro meliori notitia cauſe in con- 
troverſia, for vicini vicinorum fata ſcire præ- 


ſumuntur. But by the Statute 35 H. 8. cap. 6. 


ſix are to be returned and appear. But ſince 
by the Statute 27 Elix. cap. 6. if two Hun- 
dredors be returned and appear, it is ſufficient 
in all perſonal Actions: But in real Actions 


there muſt be ſix or elſe Remanet pro defectu 


ur”, | 
Note ; In an Information of Forgery to be 
tried at Bar upon the Attorney General's Mo- 
tion, that the Defendant might not challenge 
for want of Hundredors; it was denied him. 
Keb. 3 Part 740. 
The Court ſhall appoint two Triors in a 
Challenge to the Poll, and if they find two in- 
different, the firſt Triors ſhall be diſcharged ; 
and the two that are found indifferent, being 
ſworn to try the Iſſue, ſhall alſo be ſworn to 
try the reſt of their Fellows. 1 ft. 158. 


At 


injoins that, ſpeaks only betwixt Party and 


| Defendant, ſhall have the Preference and Ad- 


facias de novo may be awarded. Cro. Elix. 


At Common Law there uſed to be returned b 
twenty-four upon the Penrre, and afterwards a | 
Habeas Corpora with a Decem Tales; and if a 
fall Jury did not appear or were challenged, 
then a Diſtringas with an Octo Tales, and fo 
to the Duo Tales, if there were not a full Ju- . f 
ry. And this was the Courſe until the Sta- 2½ 4 C | 
tute 35 H. 8. which gives the Tales de Cir- as | 
cumſtantibus at the Aſſizes, & c. and by the may be in 
Statute 5 Phil. & Mar. cap. 7, where the King, the Caſe of 
Queen, or Informer, Cc. are Parties. Aliens. | 

A Challenge may be taken to- thoſe of the 
Tales de Circumſtantibus. | 

The King, or any one authorized for him, 
may releaſe his Challenge. Where the Party 
may challenge, the King may challenge. | 

'Tis no Challenge to ſay, the Juror is the 
King's Tenant, or that he is favourable to the 
King; but it is good to ſay, the Sheriff or 
Juror bears Grudge or Malice to the Defen- 
dant where the King is Party. If the Juror 


bath any Freehold *tis ſufficient, although | 


not to 40 5. a Year: For the Statute which 


Party. | 
The firſt who challenges, be he Plaintiff or 


vantage of his Challenge. If a Juror be once 
challenged and withdrawn upon the Principal, 
he cannot ſerve upon the Tales ; if he doth, 
*tis Error, and Judgement may be ſtayed ; and 
ſo if he be challenged, and a Jury remain pro 
defectu Juratorum, if he be ſworn upon a new 


Diftringas, *tis Error, not helped by any Sta- 4 


tute of Jeofails, and a Miſ-trial and a Venire | i 


f. 429. Whitby's Cale, | | 


Iadictment: 


Challenge. Challenge. Kelynge 9. 
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Eſliſors may be ſworn in ſome Caſes to re- 


turn and impanel ail Juries, as ſhould upon 


any Venire facias, Habeas Corpora, or Diſtrin- 
gas Jur. come to their Hands impartially, in- 
differently, and without Favour or Affection, 
nor at the Denomination of any Perſon. 

In High Treaſon the Priſoner may pe- 
remptorily challenge to the Number of thirty- 
five, which is under the Number of three Ju- 
ries; but in Petit Treaſon, Murder, or Felony, 
the Number is reduced to twenty. The Pri- 
ſoner may challenge any that are Witneſſes a- 
gainſt him. 

Where the King is Party, the Defendant 
wn ſhew the Cauſe of his Challenge in- 

antly. N | 
After a Challenge for Cauſe, the Priſoner 
may challenge the ſame Perſon peremptorily. 

One of the Petty Jury was challenged, be- 
cauſe he had been of the Grand Jury, and 
found the Bill. Siderfin 244. *Tis a good 
Challenge. | 
Proſecutor . In an Information of Forgery, the Defen- 

entertained dant challenged one of the Jury, for that the 
by a Juror, Proſecutors had been entertained lately at his 
Cauſe of Houſe: And this was admitted to the Favour, 
Challenge. tho” againſt the King. The Counſel for the 
Challenge King challenged another, and were preſſed to 
by the King, alledge the Cauſe, for 31 Ed. 1. takes away 
eee the general Challenge; but the Court ordered 
Cue. the Panel to be firſt gone through, and if there 

f were enough, the King ſhould not ſhew any 

Cauſe. 1 Vent. 305, 309. | 

Jurors found The Jurors were challenged by the Priſoners, 
others guilty becauſe they had already given a Verdict, and 
in the ſame found others guilty, who were indicted in the 
ſame Indictment : But held to be no Cauſe of 


Grand Jury - 


No Cauſe of 


One 


„e „ nd & _% ot 
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One was arraigned of Felony, who chal- One challen- 


lenged thirty-ſix peremptorily ; and adjudg'd Bed thirty. 


g "+ | ſix, and ad- 
to be hang'd, and not preſs d to Death. Ke- judged to be 


Huge 36. | | hanged. 
Upon a Trial at Bar, Trin 1 V. e M. the. 5 c 
Queſtion was, Whether the Fair called J/ay- 3 5 - 
bill Fair, ſhould be kept at Mays hill, or at the 3 
Anderry? And one of the Jury was challenged, the Oath, 
becauſe he lived at H/ay-bill: This being a 
Challenge to the Favour, two of the Jurors 
were {worn to be Triors, and their Oath was, 
You hall well and truly try whether A. (the Ju- 
ryman challenged) ſtand indifferent between the 
Parties to this Iſſue. Salkeld 144. 5 


Cook being indicted for High Treaſon, and 1% Jury- 


the Jury called, he offered to ask the Jurors, CT fn 


in order to challenge them, if they had notexamined on 
ſaid he was guilty, or would be hang'd ? Et a Voir dire. 
per Cur”, this is a good Caule of Challenge, 
but then the Priſoner muſt prove it by Wit- 
neſſes, and not out of the Mouth of the Jury- 
man: A Juryman may be asked upon a Voir 
dire, whether he hath any Intereſt in the 
Cauſe, or whether he hath a Freehold, c? 
For theſe do not make him criminal ; but you 
ſhall not ask a Witneſs, or a Juryman, Whe- 
ther he hath been whipped for Larceny, or 
convict of Felony 2 Or whether he was ever 
committed to Bridewel, @c? becauſe that 
would make a Man diſcover that of himſelf 
which tends to make him infamous; and in 
this Caſe the Anſwer might charge him with 
a Miſdemeanour. Et per Povel Juſtice : © In a 
Civil Cauſe, you may perhaps ask a Man if he 
has not given his Opinion before-hand upon 
the Right? For he might have done that as 
Arbitrator between the Parties. Salkeld 153. 
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It was held, that a Challenge to the Array 


is no Part of the Record, and ought to be de- 
termined whether good or bad by the Judge 
who ſhould have tried the Cauſe, if the Chal- 
lenge had not been taken; and has been fo 


held in B. C. It was alſo ſaid, That if a De- 


murrer be to a Challenge at the Aſſiſes, the 


judge of Aſſiſe may determine it there, or ad- 


journ it to be heard another Time. Style 464. 


Precedents, containing the Forms of 


Challenges to the Array, Gc. And 
the Proccedings thereupon. Pleas 
Puis le Darrein Continuance ; Bills 
of Exception, (5c. | 


'A Challenge to the Array, becauſe the 
- Sheriff us Couſin to one of the De- 


fendants. 


ND now here at this Day came, as well 
the ſaid Henry Vernon, the now Deman- 
dant, as the ſaid John Manners, &c. by their 
Attornies aforeſaid; and the Jury thereupon 
impanelled being called likewiſe came: And 
thereupon the ſaid Henry Vernon challenges 
the Array of the Panel aforeſaid ; becauſe he 
faith, that that Panel was arrayed by one Sir 
John Zouch, Knight, now, and at the Time 
of making the ſaid Array, Sherift of the faid 


County of Derby, which ſaid Sheriff is the Cou- 


fin of the ſaid John Manners; to wit, the 


Son of George Zouch, Eſq; the Son of Sir Job# 


Louch, 


"TY wn C TTT Tere COTE LECES 
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Zouch, Knight, the Son of John Zouch, Eſq; 
the Son of John Zouch, Eſq; the Son of Mil- 
liam Lord Zouch, the Son of Allan Lord 
Zouch, the Son of William Lord Zouch, the 
Son of Elizabeth the Daughter of Milliam 
Lord Roos, the Father of Thomas Lord Roos, 
the Father of Thomas Lord Roos, the Father 
of Eleanor the Mother of Sir George Man- 
ners, Knight, the Father of Thomas Earl of 
Rutland, the Father of the ſaid John Mauners. 
And this the ſaid Henry is ready to verify. 
Wherefore he prays Judgment, and that the 
ſaid Panel may be quaſhed. Coke's Entries 
340. c. 


A Suggeſtion on the Roll by the Dlaintiff, 
that the Sheriff is Tenant to the Plaintiff. 


And thereupon the ſaid Johy Lord S:. 
John ſays, That Fohn Dyve, Eſq; is now She- 
riff of the ſaid County; and that the ſaid John 
Dyve holds twelve Acres of Meadow, with the 
Appurtenances in Budenham in the County 
aforeſaid, of the ſaid Fohn Lord St. John, at 
will, by the Rent of forty Shillings, to be paid 
to the ſaid John Lord Sr. John yearly ; and for 
that Cauſe, he prays a Writ of our Sovereign 
Lord the King, to cauſe to come twelve, &c. to 
try the ſaid Iſſue above joined, to be directed to 
the Coroners of our ſaid Lord the King, of the 
ſaid County. Whereupon the ſaid Thomas 
(the Defendant) ſays, That the ſaid John Dyve 
doth not hold the ſaid twelve Acres of Mea- 
dow, with the Appurtenances, or any Part 
thereof, of the ſaid John Lord St. John, at 
will, as the ſaid Joby Lord St. John hath 
above alledged. Therefore, notwithſtanding 
the aforeſaid Challenge of the ſaid John Lord 


N 3 St, 


P 
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St. John to the ſaid Sheriff, it is commanded: 
the ſaid Sherift, that, Oc. Coke's Entries 
397. a. 


A Precedent of a Challenge for Default of Hun- 


| dredors. 


And thereupon the ſaid 4. B. by C. D. his 
Attorney, comes and challenges the Array of 
the Panel aforeſaid; becauſe he ſaith, That the 
Vill of Dale in the County aforeſaid, in which 
the ſaid Cauſe of Action ariſes, and is laid in 
the ſaid Declaration to ariſe, at the Time of 
making the ſaid Array, was, and now is with- 


in the Hundred of Downs in the County aſore- 


faid; and that the preſent Sheriff of the 


County aforeſaid hath not returned or impa- 


nelled any Hundredors of the Hundred of 


Downs aforeſaid to try the Iſſue now joined 
between the ſaid Parties; neither have the 
Jury now impanelled and returned, or any of 


them, nor had they, or any of them at the 
Time of making the ſaid Array, or at any Time 
ſince, any Lands or Tenements within the ſaid 
Hundred of Downs ; neither do the ſaid Jury, 
or any of them now, nor did they, or any of 
them at the Time of making the ſaid Array, 
dwell or inhabit within the ſaid Hundred. And 
this the ſaid: 4. B. is ready to verify. Where- 
fore he prays Judgment, and that the ſaid Pa- 
nel may be quaſhed. FF 

This muſt be under CounſePs Hand, and the 


Proceedings herein you may read before ; if they 


demur, thus, | 
Moratur in Lege 

ASS 
Toinder in Demurrer 

hee G. D. 
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A Challenge by the Defendant, becauſe the 


Sheriff is Couſin to the Leſſor of the Plaintiff, 


And thereupon the ſaid Defendant, by A. B. 
his Attorney, comes and challenges the Array 
of the Panel aforeſaid ; becauſe he faith, That 
that Panel was made and arrayed by C. D. 


Eſq; now, and at the Time of making the Ar- 


ray of the ſaid Panel, Sheriff of the County 
aforeſaid ; which ſaid Sheriff is the Coulin of 


E. F. Gentleman the Leſſor of the Plaintiff _ 


named in the ſaid Declaration. To wit, The 
Son of G. H. the Son of K. IL. the Daughter 
of M. N. the Son of O. P. the Father of 
DQ. R. the Mother of the ſaid E. F. the Leſſor 
of the {aid Plaintiff named in the ſaid Declara- 
tion. And this the ſaid Defendant is ready to 
verify, Wherefore he prays Judgment, and 
that the ſaid Panel may be quaſhed, &c. 


If the Plaintiff deny the Kindred and Afjt- 
nity, then thus, | 


V. T. 


eſt Couſin 


G. D. 


Then are two or more Triors ſworn, but ſel- 
dom more than two, and (after they have heard 
the Proofs and Evidence given to make good the 
Defendant's Plea) they give their Verdict accor- 
dingly. 

Note; The Plaintiff may, if he pleaſe, demur 

upon the Challenge. 


N 4 A Chats 


Nient Couſin par le manner 


d 
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A Challenge to the ew by a Peer, becauſe ng 
Knight was returned upon the Jury; aud a 
Demurrer to the ſame, and Joinder in De- 
murrer. 


And thereupon the ſaid Earl challenges the 


Array of the Panel of the ſaid Aſſize; becauſe 


he ſaith, That he now is, and at the Time of 
ſuing out the ſaid Writ of Aſſiſe, and long be- 
fore; was one of the Nobles and Peers of this 
Realm, having a Seat and a Vote in every Par- 
liament of the ſaid Realm; and that the Ar- 
ray of the Panel of the ſaid Aſſiſe was arrayed 
by T. O. and I. H. late Sheriff of the ſaid 
County of Middlz:ſex, no Knight being named 
or returned in the ſaid Panel of that Array, as 
there ought to have been according to the 
Law of this Realm, And this he is ready to 
veriſy. Wherefore he prays Judgment, and 
that the Pane] may be quaſhed. 

And the ſaid J. N. ſays, That the ſaid Chal- 
lenge of the ſaid Earl above made by the ſaid 
Ear] to the Array of the Pane] of the ſaid Aſſiſe, 
is not ſufficient in Law to quaſh the Array of the 
ſaid Panel; and that by the Law of the Land, he 


is not hound to anſwer to the ſaid Challenge i in 


Manner and Form aforeſaid alledged. And 
this he is ready to verify. Wherefore he prays 


Judgment. and that the Array of that Panel 


may be affirmed, 
And the ſaid Earl, for as much as he hath 
alledged a ſufficient Challenge to quaſh the 
Array of the ſaid Panel, which he is ready to 
verify ; which ſaid Challenge the ſaid J. IV. 
hath not denied, neither doth he any ways 
anſwer thereto, prays Judgment, and that the 
— of the Fane? of that Aſſiſe may be 

gquaſhed. 
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quaſhed. Plowd. 117. and Judgment was given 
to quaſh the Panel, | 


A Challenge to the Array, becauſe returned at 
the Denomination of the Plaine f. 


And thereupon the ſaid A. B. by C. D. his 
Attorney, comes and challenges the Array of 
the ſaid Panel; becauſe he faith, That that 
Panel was made and arrayed by E. F. the pre- 
ſent Sheriff of the ſaid County and his Offi- 
cers, at the Denomination and Inſtance of the 


ſaid Flaintiff, in Favour of the ſaid Plaintiff. 


And this he is ready to verify. Wherefore he 
prays Judgment, and that that Panel may be 
quaſhed, Tc. 


To which the Plaintiff may plead, that the 
Array of the Panel was well and equally made 
aud arrayed by the ſaid Sheriff and his Officers, 
according to the Duty of his Office. 


Or the Plaintiff, if he will, may confeſs it ; 
but if he plead, thea the Judges immediately af- 
fign Triors to try the Array, which ſeldom exceed 
two, who being choſe and ſworn, the Aſſociate 
or Clerk in Court doth declare and rehearſe unto 
them the Matter aud Cauſe of the Challenge, and 
after he hath ſo done, concludes to them thus. 
And ſo your Charge is to inquire whether it 
be an even and impartial Array, or a favou- 
rable ore: And if they affirm it, then the Clerk 
enters underneath the Challenge, 

Affiemitenir 


But if the Triors find it La then thus; 


Calumpnia vera. 
A Chat- 
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A Challenge becauſe the Cauſe of Action aroſe 
within an Hundred, of which the Plaintiff is 
Lord, and praying a Writ to the next Hun- 
dred. 


And thereupon the ſaid A. faith, That the ſaid 
Vill of Dale, in which the faid Treſpaſs was 
done, is within the Hundred of B. and that 
he is Lord of the ſaid Hundred; and that all 


the Freeholders within the ſaid Hundred are 


within the Diſtreſs of the ſaid A. and for that 
Reaſon he prays a Writ of our ſaid Lord the 
King to cauſe to come, Cc. to try the ſaid II- 
ſue from the next Neighbourhood in the ſaid 
County, out of the Hundred next adjoin- 
ing to the ſaid Vill of Dale, to be directed to 
the Sheriff of the ſaid County; and becauſe 
the Defendant doth not deny this, it is granted 
to him; therefore it is commanded, &c. 


A Challenge becauſe the Sheriff and two of the 


Coroners are Tenants of the Plaintiff, and a 


Venire prayed to the other Coroners. 


And thereupon the ſaid A. B. faith, That as well 
C. D. Knight, Sheriff of the ſaid County, as 
E. F. and G. H. two of the Coroners of the 
{aid County, are Tenants of the faid Plaintift, 
and within his Diſtreſs; and for that Reaſon 
he prays a Writ of our ſaid Lord the King to 


cauſe to come, G c. to be directed to E. 4. 


and R. P. the reſt of the Coroners of our ſaid 
Lord the King in the ſaid County; and becauſe 
the ſaid Defendant doth not deny the ſame, it 
is granted to him, Cc. 


A C- 


Ch. 9. Challenges to the Array, &c. 


A Challenge, becauſe after the laſt Continuance 
the Coufin of the Plaintiff is made Sheriff. 


At which Day here came the ſaid Parties, 
c. the Sheriff did not return the Writ. And 
thereupon the ſaid Plaintiff ſaith, that after the 
laſt Continuance of the ſaid Plea, to wit, aſter 
the Octaves of St. Martin laſt paſt, from 
which Day the ſaid Plaint was continued here 
until this Day, to wit, ſuch a Day laſt paſt, 
the preſent King by his Letters Patent did grant 
the Cuſtody of the ſaid County to Sir A. B. 
Knight; by Virtue of which Letters Patent the 
ſaid A. B. is now Sheriff of the ſaid County; 
which ſaid A. B. is the Couſin of the ſaid 
Plaintiff, to wit, the Son, Cc. And for that 
Reaſon he prays a Writ, &c. to be directed to 
the Coroners of our ſaid Lord the King, of the 
ſaid County, Cc. 


A Challenge becauſe the Sheriff is of Counſel 
with the Plaintiff, and hath a Salary. 


And thereupon the ſaid Plaintiff faith, That 


A. B. is now Sheriff of the ſaid County; 


which ſaid A. B. is one of the Counſel of the 
ſaid Plaintiff, and hath of him the yearly 
Rent or Fee of 20 J. and for that Cauſe he 
prays a Writ, Cc. to be directed to the Co- 
roners, &c. And becauſe the ſaid Defendant 
_ denies this, therefore, notwithſtanding the ſaid 


Allegation of the ſaid Plaintiff, the Sheriff is 


commanded, e*c. | 


A Chal- 
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A Challenge, where the Plaintiff is Sheriff, and 


one of the Coroners his Tenant. 


And thereupon the ſaid Plaintiff ſaith, That 


he is now Sheriff of the ſaid County; and 


that there are in the ſaid County two Coro- 
ners, to wit, R. H. and R. D. and that R. H. 


one of the ſaid Coroners, holds of him one 
Meſſuage, Cc. at the yearly Rent of, &c. And 


for theſe Reaſons he prays a Writ, &c. to be 
directed to the ſaid R. D. the other Coroner 


of the ſaid County, c. 


A Challenge, becauſe the Plaintiff is one of the 
Sheriffs of London, and à Ven' fac“, awarded 
zo the other Sheriff alone. | 


And thereupon the ſaid Plaintiff ſaith, That 


he and one Sir Jou Blunt, Knight, are Sheriffs 
of London; and becauſe he is one of the 'She- 
riffs of London, he prays that a Writ, &c. may 
be directed to the ſaid Sir Fohn Blunt, the o- 
ther Sheriff, only, &c. And the ſaid Defen- 
dant was asked if he could ſay any Thing why 
the ſaid Proceſs ſhould not be directed to the 


ſaid Sir J. B. the other Sherift alone; who ſaid 
that he could not. Therefore it was com- 


manded the ſaid Sir J. B. that he ſhould cauſe 


to come, Cc. ſo that the ſaid Plaintiff ſhould 


in no wiſe intermeddle therewith. 


A Challenge becauſe the Panel was made by the 
Under- Sheriff, at the Denonination of the 
Plaintiff. | | 
And thereupon the ſaid Defendant challenges 

the Array of the Panel of the ſaid Jury, be- 

cauſe 


ODE EEE REPEAT T Up .. 


Ch. 9. Challenges to the Array, &c. 
cauſe he ſaith, That that Panel was made and 1 
arrayed by 7. I. Under- Sheriff of the ſaid i, 
County, at the Denomination of the ſaid Plain- 9 
tiff, in Favour of the ſaid Plaintiff. And this | 
he is ready to verify, @c. | 


Mich. 23 & 24 Eliz. Rot. 109. Therefore Entry cf a 4 
came thereupon the Jury before our Lady the Challenge 1 
Queen at Weſtminſter, the Day, Cc. who nei-; _— 15 
ther, c. to Recognize, &c. becauſe as well, he Sheriff is 
c. The ſame Day is given to the ſaid Parties amoyed, &c. 
there, &c. At which Day, before the ſaid | 
Queen at Weſtminſter, came the ſaid Parties by 
their ſaid Attornies, and the Sheriff ſent not 

the Writ; and upon this, the ſame Plaintiff Between 
ſaith, That after the Jaſt Continuance of the Barkley and 
ſaid Plea, that is to fay, after the Saturday Fefferſon- 
next after, &c. now laſt paſt; from which 
Day the ſaid Plaintiff was continued here un- 
til this Day, that is to ſay, the Day, &c. R. P. 
Eſq; late Sheriff of the ſaid County of E. 
from the ſame Office of Sherif of that Coun- 
ty was duly amoved; and the ſaid Queen now 
by her Letters Patent, hath committed unto 
one T. P. Knight, the Cuſtody of the faid 
County of E. by Pretence of which ſaid Let- 
ters Patent the ſaid T. P. now remaineth She- 
rift of that County, which faid T. P. of A. 
at A. aforeſaid took his Wife Anne, of the 
Blood of M. now the Wife of him the Plain- 
tiff; that is to ſay, the Daughter of K. D. 
the Son of V. D. Knight, Father of Anne, NH 
Mother of the ſaid M. now Wife of him the 4 

- Plaintiff; which ſaid 7. P. Knight, and A had | 1 
Iſſue between them A. P. yet alive, and in 
full Life remaining, at A. aforeſaid; and this 1 
he is ready to prove, c. And for that Caule 2 
he prayeth a Writ of our Lady the now Queen, . 

| Be of 114 
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gainſaid. 


Challenge to 
the Array, be- 
cauſe the Co- 
roners made 

the Panel at 

the Denomi- 
nation of the 


Plaintiff. 


Precedents containing Forms of Ch. . 
of Venire facias, to try the ſaid Iſſue in Form 
aforeſaid joined, to be directed to the Coroners 
of the ſaid County; and becauſe the ſaid De- 
fendant doth gainſay, and doth not grant that 
to be true; therefore, notwithſtanding the 


ſame Challenge, a Command is to the Sheriff, 


that he make to come twelve, &©'c. of the Viſne 
of B. by whom, Cc. 5 
Eaſter Term, 38 H. 8. Rot. 55 8. And here- 


upon the Defendant doth challenge the Array 


of the Panel of the ſaid Jury, becauſe he ſaith, 
That that Panel was made and arrayed by A. 


and C. Coroners of the ſaid County, at the 


Denomination, and in Favour of the faid Plain- 


tiff; and this he is ready to verify, and requeſt- 


eth that the ſame Panel may be quaſhed. And 
the ſaid Plaintiff faith, That the ſaid Panel by 
the ſaid Coroners was well and equally made; 
and not at the Denomination, or in Favour, 


nor in Pomotion of the ſaid Plaintift; where- 


upon the faid Juſtices, by the Conſent of the 
ſaid Parties, did chuſe and aſſign D. and E. 
two of the ſaid Jury now appearing, to try the 
ſaid Challenge; which ſaid Triors being elect- 
ed and tried, ſay upon their Oaths, that the 
ſaid Panel was well and faithfully made and 
arrayed by the ſaid Coroners, and not at the 


| Denomination, neither in Favour, nor in Pro- 
motion of the ſaid Plaintift ; whereupon the 


Jurors of the ſaid Jury being called, tried and 


ſworn, ſay, Cc. 


A Precedent of a Plea after the laſt continuance. 


And now at this Day, &c. comes ſuch a one 
Defendant, by J. C. his Counſel, and ſaith, 
This Action the Plaintiff againſt the Defendant 
ought not to maintain; for that aſter the 
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Ouinden of the Holy Trinity laſt paſt, from 


which Day, until ſuch a Day in Michaelmas 
Term next, unleſs the Juſtices of Aſſizes come 
before ſuch a Day, Cc. the Action aforeſaid is 
continued, &c. the Plaintiff by his Deed dated, 
Cc. did releaſe, &c. and ſhew, &c. the Mat- 
ter what it is, whether in Abatement, in Bar 
dilatory, or peremptory, as the Caſe is, &c. 
and this he is ready to aver. | 
Note ; Brook in his Abridgment, Tit. Conti- 
nuance, 61 and 83, ſays, That after the Inqueſt 
is awarded to inquire of Damages, the De- 


fendant cannot plead a Plea Puis le darrein. 


Continuance, becauſe he hath no Day in Court 
to plead. 


The Day of Niſi prius and Day in Bank are 
all one; ſo that a Releaſe made betwixt theſe 


Days cannot be pleaded in Bank; but it ſeems 
that a Releaſe made between the Day of the 
Venire facias retorned, and the Writ of Ny, 
prius awarded, and the Day of the Niff prius, 
may be pleaded at the Day of the N., prius, 
but not aſter the Verdict. 21 H. 6. f. 10. Bro. 
Tit. Juror, &c, 3 1. Tit. Continuance, 76, 42. 
275 13. | | 

* Man ſhall have but one Plea after the laſt 


Continuance; for the Plaintiff ſhall not be de- 


layed ad infinitum. 16 H. 7. 11. Bro, Tit. 
Continuance, 59, 41. 45, 46. 5, 21, 

After the Inqueſt taken by Default, and be- 
fore Judgment, the Defendant came and plead- 
cd an Arbitrament made after the laſt Continu- 
ance; and by the Opinion of the Court, he 
had no Day in Court, to plead this Plea ; and it 
was ſaid, that he could plead no Plea in ſuch 
Cafe, but as Amicus Curiæ, and of Matter ap- 


parent, he ſhall be received; otherwiſe he muſt 
| reſort 
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reſort to his Audita Querela. 21 H. 7. 33. 


Brook, ibid. 38. 
But if the Jury remain for Default of ju— 


rors, the Defendant may plead a Releaſe, Cc. 


at the Day in Bank Pais le darrein Continuance, 
although he did not offer it at the Ny. prius; 
otherwiſe if the Jury had been taken at the 
Niſi prius. 22 H.6,1. Brook, ibid. 30. 


If it be pleaded at the Ni privs, the Court 


may record the Plea, and diſcharge the Inqueſt, 


and give Day to the Parties in Bank. 161d. 


34. 8. | 
In Dede after Iſſue joined, the Deſendant 


at the Niſi prius pleaded Payment of Part af- 
ter the later Continuance in Abatement. And 
the Jury being diſcharged, and the Plea ad- 
journed in Bank, for that no Place of Payment 
Was pleaded, the Plaintiff had Judgment to 
recover his Debt, becauſe after Iſſue joined, 
no Reſpondeas ouſter can be awarded. L. 5 E. 4. 
139. Aleyn's Rep. 69. in the Caſe of Beaton 
and Foreſt. | 5 
If after a Plea in Bar the Defendant pleads 
a Plea Puis darrein Continuance, that is a 


Waver of his Bar; and no Advantage ſhall be 


taken of any Ting in the Bar. 1 Salk. 178. 


One may plead Puis darrein Continuance, 


that the Plaintiff brought a ſecond Action for 
the ſame Cauſe, and recovered; though he 
might have pleaded the former in Abatement 
of the ſecond Action. Per Holt C. J. Comberb. 
357. 

To an Action brought by an Adminiſtrator 
de bonis non cum teſtamento annexo, during the 
Minority of R. V. it is a good Plea for the 
Defendant, Puis darrein Continuance, that 


R. W.. puis darrein Continuance, had attained 


the Age of twenty-one Years; for by that 
4 | | the 


Ch. 9. Challenges to the Array, & c. : 


the Adminiſtrator's Power is determined, and of 
Conſequence the Action alſo, 1 Lutw. 342. 

A Releaſe pleaded puis darrein Continuance 
muſt be pleaded in Bar, and pray Judgment if 
the Plaintiff ought ſurther to have or maintain 
his ſaid Action; beivg this is a Collateral Mat- 
ter that happened ſince the Action was 
brought, and thereby the Defendant admits 


that the Action was well brought at firſt ; but 
that by reaſon of this new Matter the Plaintiff 


ought not to proceed any further. 2 Lutu. 


1143. | 
| Now, although when Difficulty ariſes in the 


Evidence, the Matter is moſt commonly (of late) 


found ſpecially, and Demurrers on the Evi- 
dence are ſeldom uſed; yet inaſmuch as it is 
ſometimes done, and that our Practicer may be 
prepared with an Authentick Precedent for that 
Purpoſe, I ſhall tranſcribe one out of Coke's 


Entries, f. 134. vix. 


Afterwards, at the Day and Place within 
named, before Sir James Dyer, Knight, Chief 


Juſtice, c. and N. B. Jaltices of our ſaid 
Lady the Queen, aſſigned according to the 


Form of the Statute, &c. to hold the Aſſizes in 
the County of Northampton, Qc. came, as well 
the within named J. A. as the within written 
H. C. by their faid Attornies. And the Jurors 
of the Jury within mentioned being called like- 
wiſe came; who were elected, tried and ſworn 
to ſpeak the Truth concerning the Premiſſes. 
Whereupon the ſaid H. by J. B. his Counſel, in 
order to maintain the Iſſue within joined, gave 
in Evidence to the faid Jury before the ſaid 
Juſtices, That (Here inſert the Evidence verba- 
tim), And fo the ſaid H. faith that, &c. as he 
hath within in his Plea alledged : Wherefore he 
| 0 
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prays Judgment; and that the ſaid Jurors may 
give their Verdict of and concerning the Mat- 
ters within contained for the ſaid H. 

And the ſaid J. A. by C. J. his Counſel faith, 
That the Matter aforeſaid by the ſaid H. above 
given in Evidence to the ſaid Jury, is not ſuf- 
ficient to prove the Iſſue above joined on the 
Part of the ſaid H. And that he to the ſaid 
Matter ſo given in Evidence in the Form a— 
foreſaid, is not bound by the Law of the Land 
to anſwer: And this he is ready to verify; 
wherefore for want of ſufficient Matter ſhewn to 
the ſaid Jury in that Behalf, the ſaid J. A. prays 
Judgment, and that the Jurors aforeſaid may be 
diſcharged from giving their Verdi& on the 
ſaid Iſſue, and that his Debt within mentioned, 
together with his Damages by reaſon of the de- 
taining that Debt, may be adjudged to him. 

And the ſaid H. ſince he hath above given 
in Evidence to the ſaid Jury, ſufficient Matter 
in Law to maintain the Iſſue within mentioned 
on the Part of the {aid H. which he is ready 
to verify, which ſaid Matter the ſaid J. hath 
not denied, nor any wiſe anſwered thereto, prays 
Judgment; and that the faid J. 4. may be 
| barred from having his ſaid Action againſt him, 

and that the ſaid Jurors may be diſcharged 
from giving their Verdict upon the ſaid Hue: 
And at the Day in Bank Judgment was given 
for the Plaintiff, that the Evidence was ſut- 
ficient. | 


A Precedent of a Demurrer upon the Evidence, 


And now at this Day the ſaid Plaintiff and 
Defendant by their Attornies did appear, and 
the Jury likwiſe did appear and were ſworn, 
Cc. upon which Sir 7, VJ. Serjeant at Law, 

of 


Ch. 9. Challenges to the Array, &c. 

of Counſel with the Plaintiff, gave in Evidence 
ſo and ſo, [ here repeat it truly] and did require 
the Jurors to find for the Plaintiff; upon which 
J. C. of Counſel with the Defendant faith, 
That the Evidence and Allegations aforeſaid 
alledged, were not ſufficient in Law to main- 
tain the Iſſue joined for the Plaintiff, to which 
the Defendant need not, nor by the Laws of 
the Land is not holden to give any Anſwer; 


wherefore, for Default of ſufficient Evidence 


in this Behalf, the Defendant demands Judg- 
ment, that the Jurors aforeſaid of giving their 
Verdict be diſcharged, @c. and that the Plain- 
tift be barr'd from having a Verdict, &c. Then 
the Plaintiff joins and ſays, That he had given 


ſufficient Matter in Evidence, to which the De- 


| fendant hath given no Anſwer, Cc. and de- 
mands Judgment, and that the Jury be dif- 
charged, and that the Defendant be convicted; 


I95 


then the Jury may give Damages, if Judgment Clayton's 


ſhall happen to be for the Plaintiff, &c. 


A Bill of Exception, 


Ebor? ſe? Memorand', That the 1ſt Day of 
Auguſt, Anno 1650, before T. B. and V. Ju- 
ſtices of our ſaid Lord the King, for taking 
Aſſizes in the ſaid County aſſigned, in a Plea 
of Treſpaſs and Ejectment, which J. S. in the 
Court of our ſaid Lord the King before him- 
ſelf, by Bill, doth proſecute againſt E. B. ſup- 
poſing by the ſaid Bill, that the aforeſaid 7. B. 
Cc. [ And recite the Subſtance of the Declara- 
tion, or what it is, &c. and the Iſſue, and then 
what the Evidence to prove the Defendant 
guilty was, which here was a Surrender of a 
Copyhold out of Court, &c.] and that he de- 
fired the Jury aforeſaid to give their Verdict 
92 | 
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for the ſaid T. B. of and upon the Premiſſes, 
and that he likewiſe defired the Judges afore- 


. faid, that they would inform the Jury aforeſaid, 


that the Surrender aforeſaid out of Court made, 
was good and effectual in Law; and the aforeſaid 

uſtices the aforeſaid Surrender of the Land 
aforeſaid, with the Appurtenances, made out of 
Court of the Manor aforeſaid, in Form aforeſaid, 


did affirm to the ſaid Jurors was not good in 
Law, by which the ſaid Thomas, for that the a- 
foreſaid Matters to the ſaid Jurors in Evidence 


ſhewed, do not appear, Oc. did requeſt of 
the ſaid Juſtices, according to the Form of the 
Statute in ſuch Caſe provided, this preſent 
Bill, which doth contain in it the Matter aſore- 


ſaid, above by him to the Jurors aforeſaid 
ſhewed; by which the ſaid Juſtices, at the Re- 


queſt of him the ſaid Thomas, this Bill have 
ſealed at D. aforeſaid. | 

Vide a Bill of Exceptions in the King's 
Bench, upon a Trial at the Aſſizes in Sam. Ver- 
non's Caſe, in Brownlow's Entries Latia Redi- 
wviv. F. 129. Where the Declaration, ea, and 
Continuances are ſet forth, and then the Ex- 
ceptions. A very uſeful Precedent, 


Hillary Te:m in the 33d aud 34th Year of the 


Reigu of our Lord Charles the Second, the 
preſent King of England, c. | 


Kent, to wit, Samuel Vernon, &c. [ here re- 
cite all the Pleadings and Continuances of the 
Record), Which ſaid ſeveral Iſſues in Manner 
aforeſaid reſpectively joined between the ſaid 
Parties, afterwards, to wit, at the Aſſizes held at 
the Caſtle of Cuuterbury in the County aforeſaid, 


before Ii Montague, Chief Baron of the Ex- 


chequer of our ſaid Lord the King, and Sir 
H. Wind- 


ee 
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H. Windham, Knight, one of the Juſtices of 
our ſaid Lord the King, of the Court of Com- 
mon Pleas, the Juſtices of our ſaid Lord the 
King aſſigned to hold the Aſſizes for the ſaid 
County, according to the Form of the Statute, 


Cc. on Tueſday the 14th Day of March in 


the 34th Year of the Reign of our ſaid Lord 
the preſent King, came to be tried Ar which 


Day, before the {aid Juſtices, come as well the 


ſaid S. J. in his proper Perſon, as the ſaid J. J. 


by his ſaid Attorney; and the Jurors of the 


Jury impanelled being called likewiſe came, 
and were ſworn to try the ſaid ſeveral Iſſues 
in Manner aforeſaid reſpectively joinzd. And 
upon that Trial in Manner aforeſaid had, to 


maintain the ſaid Iſſues, the ſaid S. U. gave in 


Evidence to the Jury ſo impanelled and ſworn, 
That, Cc. [ here recite the Evidence] And 
thereupon the Counſel on the Part of the ſaid 
J. F. interpoſed and inſiſted, That the ſaid 
Matter, ſo as aforeſaid given in Evidence to 
the Jurors aforeſaid, was not ſufficient in Law 
to maintain the ſaid Iſſues on the Part of the 
ſaid S. U. and thereupon prayed of the ſaid 
Judges, That the ſaid Matter might be found 
ſpecially. Notwithſtanding which the faid 
Judges declared their Opinion, That the ſaid 
Matter, ſo as aforeſaid given in Evidence to the 
Jurors aforeſaid, was ſuthcient in Law to main- 
rain the ſaid Iſſues on the Part of the ſaid 
S. U. if the Jurors ſhould believe it; and find 


that, &c, And thereupon the ſaid Juſtices, by | 


their Direction to the Jury, according to their 
Opinion aforeſaid, left the Conſideration there- 
of to the ſaid Jurors: Whereupon the Counſel 
of the ſaid J. F. conceived, that by the Law 
of the Land the Matters aforeſaid, ſo as afore- 


ſaid on the Part of the ſail S. C. given in Evi- 
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dence to the faid Jurors, (although the Jurors 
ſhould believe and find, That, ec.) were not 
ſufficient in Law to maintain thoſe Iſſues on the 
Part cf the ſaid S. U. Therefore they made 
their Exception to the ſaid Opinion of the {aid 
Jultices, and prayed that the ſaid Juſtices would 
ſer their Hands and Seals to this Bill, according 
to the Form of the Statute in the like Caſe 


Jately made and provided: And thereupon the 


ſaid H. Windham ſet his Hand and Seal thereto, 
according to the Form of the ſaid Statute. At 


the Caſtle of Canterbury, 14th March in the 


35th Year of the ſaid King. 


1. Meſt. 2. 31. 13 E. 1.1. When the Juſtices 


will not allow a Bill of Exception upon Pray- 
er, if the Party impleaded tender the ſame un- 


to them in Writing, and requires their Seals 


thereunto, they or one of them ſhall do it. 

2. If the Exception ſealed be not put into 
the Roll, upon Complaint thereof to the King, 
the Juſtice ſhajl be ſent for, and if he cannot 
deny the Seal, the Court ſhall proceed to Judg- 
ment according to the Exception. 


- 


This Bill of Exception is given by the Sta- 
ture of Meſtm. 2. cap. 31. before which Sta- 
tute a Man might have had a Writ of Error; 
for Error in Law, either in redditione Fudicii, 


rh redditione Executionis, or in Proceſſu, &c. 


which Error in Law muſt be apparent in the 
Record; or for Error in Fait, by alledging 
Matter out of the Record, as the Death of 
either Party, &c. before Judgment. But the 
Miſchief was, if either Party did offer any Ex- 
ception, praying the Juſtices to allow it, and 
the Juſtices over-ruled it, ſo as it was never 
entred of Record, this the Party could not aſ- 
ten for Error, becauſe it neither appeared 

| e | within 
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within the Record, nor was any Error in Fait, 


but in Law; and ſo the Party grieved was 


without Remedy until this Statute was. 


This Act extendeth to all Courts, to all : 


Actions, and to both Parties, and to thoſe who 


come in their Places, as to the Vouchee, Cc. 


who comes in loco tenentis. 

It extendeth not only to all Pleas dilatory 
and peremptory, &c. to Prayers to be received, 
Oyer of any Record or Deed, and the like; 
but alſo to all Challenges of Jurors, and any 


material Evidence given to any Jury, which 


by the Court is over-ruled. 2 Inſt. f. 427. 

All the Juſtices ought to ſeal the Bill of Ex- 

ceptions, yet if one doth it, it is ſufficient ; if 
all refuſe, it is a Contempt in them all. And 
the Party grieved may have a Writ grounded 
upon this Statute, commanding them to put 
their Seals juxta formam Statuti, & hoc ſub 
periculo quod incumbit nullatenus omittatis, 
bid. 
The Party muſt pray the juſtices to put 
their Seals before Judgment; but if they deny 
it they may be commanded, and may do it af- 
ter Judgment. Ibid. 

If the Party be dead, his Heirs or Execu— 
tors, &c. according to the Caſe, may have a 
Writ of Error upon this Bill of Exceptions. 
And no Diminution can be alledged, for the 
Parties are confined to the Matter in the Bill. 
Ibid. | 5 
If the Juſtice die before he acknowledgeth 
his Seal according to the Act, a Scire facias 
ſhall go to his Executor or Adminiſtrator, for 
the Death of the Judge is the Act of God, 
which ſhall not prejudice the Party: As in the 


Caſe of a Certificate of the Marſhal of the 


King's Hoſt, that the Perſon outlawed was in 
Q 4 the 
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the King's Service beyond Sea, in a Writ of 
Error a Scive facias ſhall go to the Marſha]'s 
Executor or Adminiſtrator upon ſhewing the 
Certificate. 2 Inſt. 428. 

If the Judge denieth his Seal, the Party may 
prove it by Witneſſes. [bid 

Error of a Judgment at the Grand Seſſions 
in the County of Pembroke, in an Aſſize of 
darrein Preſentment, by Henry Cort, againſt the 
Biſhop of St. David's, Dorothy Owen and o- 
thers, for the Church of Stackpool. 

The fourth Error aſſigned was, becauſe the 
Tue being, whether H. Cort did laſt preſent 
one R. D. the laſt Incumbent, who was inſti- 
tuted and inducted upon this Preſentation : 
T he Plaintiff offered in Evidence Letters of In— 
ſtitution, which appeared to be, and fo men- 
tions that they were ſealed with the Seal of the 
Biſhop of London, becauſe the Biſhop of st. 
David's had not his Scal of Office there, and 
thoſe Letters were made out of the Dioceſe: 
and the Defendant had demurred thereupon, 
that thoſe Letters were inſufficient, and the 
Demurrer was denied; which Jones ſaid was 
an Error, becauſe they ought to have permitted 
the Demurrer, and ſhould have adjudged upon 


it. But it was heid, That the not admitting 


of the Demurrer ought not to be aſſigned for 
Error; for when upon the Evidence, the Mat- 
ter was over-ruled by the Juſtices of Aſſize, 


that was a proper Cauſe of a Bill of Excep- 


tlons, and the Remedy which the Statute ap- 
bend in that Caſe: And for the Matter of the 
Letters of Inſtitution, ſealed with another Seal, 
and made out of the Dioceſe, it was held they 
were good enough; for the Seal is not mate- 
tial, it being an Act made of the Inſtitution, 
$nd the Writing and Sealing is but a OO. 
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nial thereof, which may be under any Seal, ot 
in any Place. But of that Point they would 
adviſe. Cyo. 1 Part 340. 

The Party grieved may have a Writ of Er- 
ror, and may aſſign Error upon that Bill ſeal- 
ed, and alſo in the Record, or in one of them 
at his Pleaſure, F. N. B. f. 21. N. Ex rigore ju- 
ris, it need not be allowed in Arreſt of Judg- 
ment. 27 H. 8. in Tatum's Action upon the 
Caſe. ä 

Sir Henry Vane being indicted of High Trea- 
ſon tendered a Bill of Exceptions, which the 
Court refuſed to accept: And held that a Bill 
of Exceptions: did not lie in Criminal Caſes, 
but only in Actions between. Party and Patty. 
1 Lev. 68. Keyling 15. 1 Sid. 84. 

The Biſhop of Coventry and Litchfield was 
indicted for a Treſpaſs, and the Court allowed 
him a Bill of Exceptions. 1 Leon. 5. | 

In an Information in Nature of a Q#»o war- 
ranto, againſt Higgins and others, Citizens of 


Worceſter, for uſing certain Franchiſes in the 


ſaid City, the Court of B. R. at a Trial at 
Bar allowed a Bill of ä 1 Vent. 366. 
Raymond 484. 

Iwo Juſtices of the peace having removed a 
Pauper and his Family from the Pariſh of Naneſ- 
brongh to the Pariſh of Preſton on the Hill in 
Cheſhire, Preſton appeals to the Seſſions, who 
confirmed the Orders; but the Counſel for the 
Appellants, at the hearing of the Appeal, 
tendred a Bill of Exceptions, ſtating a ſpecial 
Fact; which was returned up under the Seals 
of two of the Juſtices, together with the Or- 
der into B. R. by Virtue of a Certiorari. And 
the Court of King's Bench, upon great Debate. 


held, that a Bill of Exceptions did not lie in 


_ Cale, by realon no Writ of Error lay; 
and 
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and for that Reaſon confirmed the Order of 


Seſſions. The King verſus Inhabitants of Preſton 


on the Hill in Cheſhire. M. 9 G. 2. & P. 9 
G. 2. in B. R. | 


Note; This Bill is to prevent the Precipi- 
tancy of the Judges, and ought to be allowed 
in all Courts, and in all Places of Pleadirigs, 
and may be put in at any Time before the 
Jury have given their Verdict. | 

But this Bill is rarely uſed, there being im- 


par congreſſus betwixt the Judge and the Coun- 


ſel; and the Prudence of the Judges induces 
them to find ſpecial Verdicts in Caſes of Doubt 


and Difficulty. 


CHAP. X. 


Of what Things a Fury may inquire ; 
when of Spiritual, when of Things 


done in another County, or in another 


Kingdom; when of Eſioppels, and 
when not; when of a Mans Intent, 
& c. 


See more of H E next Words in the Writ, which have 
this Matter, 


not yet been taken Notice of, are theſe, 
per quos rei veritas melius ſciri poterit; and 
this is the chief End of their meeting to- 


Fr fals Fus gether: No Court can give a right Judgment, 


unleſs the Truth of the Fact be certainly 
known; and to find out this Truth, no Way 
is like to this of Juries ; for they do not only 
g9 upon their own Knowledge, though they 

| | are 
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are Neighbours to the Place where the Que- 
ſtion is moved, and ſo are preſumed to have 
a better Knowledge of the Fact, than any 
others; for vicinus facta vicini præſumitur ſcire. 
But leit this Preſumption ſhould fail, the Law 
allows other Evidence to be given to them, 


by which they may more certainly and confi- 
dently give their Verdict of the Iflue, which 


is meant by this Word Rez. 

And here it will not be amiſs to give you a 
brief Deſcription, de quibus rebus, what the 
Inqueſt may inquire of, and find. 


Wherefore, though it be true, that a Jury of the Law. 
ſhall not be charged, or meddle with a Mat- | 


ter of Law; and if they do, and find it, their 
Verdict as to this ſhall be void; yet daily 


Experience (as well as Littleton, Sect. 368.) 1 Inſt. 228, 


tells us, that they may take upon them the 
Knowledge of the Law, and give a general 
Verdict; though to find the Special Matter is 
the ſafeſt Way for them; becauſe, if they 
miſtake the Law, they run into the Danger of 


an Attaint. | 
In the Caſe of Manby and Scot, adjudged 


Trin. 13 Car. 2. B. R. one Queſtion was, If 


the Verdict was well found, in an Action of the 
.Caſe againſt the Husband for Wares bought 
by the Wife; the Verdict finding, that the 
Wares were Neceſſaries, and according to her 
Degree, whereas (as was objected) they ought 
to have found the Degree of the Party, and the 
Value of the Wares, and leſt it to the Court to 
judge. | 
But it was anſwered and reſolved, that the 
Court, z. e. the Judge before whom it is tried, 
informs the Jury of the Matter of Law, and 
accordingly they find, and ſo it belongs not to 
this Court. 
Broughton, 
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Of a Man's 
Zatent. 


Of ſpiritual 
Things. 


Broughton, a Reader of the Temple, brought 


a Bill by Quo minus in the Exchequer, againſt 


Prince, for maintaining a Suit againſt the Sta- 


tute, &c. Prince pleads, that he was admitted 
in the Inner-Temple, and Student for many 
Years there, that he was Conſiliarius in lege 
eruditus, and took his Fee in that Cauſe, B. 
replied, de injuria ſua propria, abſque hoc quod 
in lege eruditus, c. & hoc petit, &c. & de- 
fendens ſimiliter. 1 

Ir was moved, that the Defendant ſhould 
demur to the Replication. Atkinſon excepted 
to the Traverſe and Concluſion; for it can- 
not be tried by a jury; for (ſays he) if Mat- 
ters in Law be to be tried by the Judges, 2 
fortiori the Learning of the Law ought to be 
tried by them, 

Per Manwood Chief Baron, it ſhall be tried 
by the Country, 3 Leo. 237. Broughton verſus 
Prince; which Caſe is cited, 3 Cro. 728. to be 


otherwiſe ruled; yet it was allowed there a 


good Iſſue, whether a Parſon of a Pariſh could 
ſpeak Halb. 

Hut. 20, 21. Whether a Plaint was levied 
according to the Cuſtom, was tried by a jury 
who are directed by the Court, as to the 
Plaint, and whether it were purſuant to the 
Cuſtom, and are to find according to ſuch Di- 
rections. 

In many Caſes, the Jury are to inquire of 
the Knowledge and Intent of a Man, as where 
the Nar. is, that the Defendant kept a Dog 
which killed the Plaintiff's Sheep, ſciens canem 
ſuum ad mordendos oves conſuetum; though 
ſciens be not traverſable, yet the Jury upon E- 
vidence muſt inquire of it. Lib. 4. 18. 


In ſome Cafes a Jury may try and find a 


{pirnual Thing, as a Divorce, Matrimony, 
c. 


ee W 
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one Place to do a Thing in another, and Iſſue 


in France, and Iſſue upon the Breach, yet this 
Jhall be tried in London for Neceſſity; becauſe 
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c. and muſt take Notice thereof, upon Pain 
of Attaint. Lib. 4. 29. lib. 7. 43. lib. 9. Vide 
hic, cap. 2. | | | 

The Jury may find Baſtardy, but it was Baſtard. 
pleaded it mult be tried by Certificate. 

So they may find a Divorce, for it is not Divorce, 
Matter of Record, but a Matter in Fait. 


The Jurors of | 5 
one County may . In Treſpaſs Quare clauſum fregit in the 
find "XA County of D. where the Treſpaſs was com- 

nd any tranutory mitted in the County of S. upon Not guil- 
Thing done in ano- ty, if the Jury find the Defondanc guilty 
ther County: Nay in the County of S. their Verdict is void. 


metimestkey muſt But if they find him guilty generally, an | 
fo Y Attaint lieth, Finch 400. becauſe this Treſ- i 


find local Things in aſs is local; and what is local cannot be fi 
another County; as inquired of by Men of another County, for 4 
if the Heir pleads they can have no Conyuſance of it. ' 
riens per deſcent, and 7 | | 
the Plaintiff replies, Aſſets in a Pariſh and [ 
Ward within London, the Jury may find Aﬀets | 
in any County ; the ſame Caſe apainſt an 

Executor, who pleads Plene Adminiſtravit ; the 

Jury may likewiſe find Aﬀets in any Part of 

the World. And the Reaſon is, becauſe the of Things 

Place is only named for Neceſſity of Trial. done in ano- 

But where the Place is Part of the Iſſue, it is ther County 


. . . in or Country 
ptherwiſe. And therefore, if I promiſe in oa > 


is upon the Breach, the Jury ought to come 
from the Place of the Breach. But if I pro- 
mile in London to do a Thing at Bourdeaux | 1 


otherwiſe it would want Trial; the Jury muſt 

inquire of the Breach at Bourdeaux. But if I 

promiſe in France to do a Thing in France, fo 

that both Contract and Performance is beyond 

Sea, this wants Trial in our Law. Lib. 6. 47. Roll. Tit. 
Lib. 7. 1 7. . 571, 
In 24. 
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f Juriſdiction 
of Courts. 
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Inferior 
Courts. 


Eftoppels. 


When the 
Eſtoppel is 
found, the 
Court may 
judge ac- 
cording to 


Matter. 


In the Caſe of Drake and Beere, Trin. 15 
Car. 2. B. R. 1 Siderf. 151. 1 Keb. 528. this 
Difference was agreed by the Court, viz. Thar 
a Jury in an inferior Court may inquire of 
Things out of the Juriſdiction, if they be but 
for Increaſe of Damages, as is 1 Cro. 571. Ire- 
land verſus Blackwell; but if they inquire of 
any Thing iſſuable out of that Juriſdiction, it 
is naught. 1 C70. 101. 2 Cro. 503. 

Error was brought to reverſe a Judgment 
given in the Palace-Court, in [adebitar. for that 
the Defendant was indebted to the Plaintiff 


infra Juriſdictionem, for nurſing of a Child, 


not ſaying, the Nurſing was infra Juriſdicti- 


_ Oonem,. 


Wadh. Windham, Juſtice, held it good, for 
that it is a Debt every where, and not like a 
Debt that ariſeth by Matter collateral : But 
Twiſden Juſtice doubted. JY/hitehead verſus 
Brown, Paſch. 15 Car. 2. B. R. 1 Keb. 512. 

Vide Saunders's Reports, 1 Part, 73. Pea- 
cock againſt Bell and Kendall, The Plaintiff 
declared the Defendant infra Juriſdictionem 
indebitatus fuiſſet to the Plaintiff in 39 J. pro 


di verſis Merchandixis per quer. eidem Defen- 


denti ante tempus illud vendit. & deliberat. 
Held naught in an inferior Court, for not ſay- 
ing ibidem vendit. Fc. but good in a ſuperior 
Court, and in the County Palatine of Durham, 
for that is an original'and ſuperior Court, 

The Jury may find Eſtoppels, as the takivg 
of a Leaſe of a Man's own Land, by Deed 


indented, or the Delivery of a Deed before the 


Date, as in Debt by an Admiviltrator, upon a 
Bond dated 4 Aprilis, 24 Eliz. The Defen- 
dant pleaded that the Inteſtate died before the 


h Date of the Obligation, and. iſſiut nient fon 
the eſpecial fait; upon which they were at Iſſue; and ad- 


1 judged 
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judged that the Jury might find that the Bond f 
Was delivered the third of April, becauſe they 

are ſworn ad veritatem dicendam; though the 

Parties are eſtopped to plead a Deed was deli- 

vered before the Date; but they may plead a 

Delivery after the Date, becauſe it ſhall never 

be intended that a Deed was delivered before 

the Date, but after it may, 

But if the Eſtoppel or Admittance be with- Eſtoppels. 
in the ſame Record, in which Iſſue is joined, 
then the Jurors cannot find any Thing contrary 
to this, which the Parties have affirmed and ad- 
mitted of Record, though it be not true, for 
the Court may give Judgment upon Matters 
confeſſed by the Parties; and the Jurors are 
not to be charged with any ſuch Thing, but 
only with ſuch in which the Parties vary. Lib. 

4 EL I MN P ĩ¶ 

A Decree in Chancery ſhall be tried by a Decree, 
Jury, and not by itſelf; for it is not a Record, 

but a Decree recorded. The Chancery, as it is 

a Court of Equity, is not a Court of Record, 

but touching Things agitated in the Petty- 

Bag Office, it is a Court of Record. | 

Exemplification of a Decree in Chancery, Exemplifi- 
which has Bill and Anſwer, allowed good Evi- cation. 
dence. Keb. 1 2 5 2 1. Deeds, Cc. 

The Jury may find Deeds or Matter of Re— 
cord, 1 will, though not ſhewed in Evi- . mY 
vence. Finch 400. They may inquire of i 
Things done before the Memory of Man. 

Lib. 9. 34. | 5 

The Jury in many Caſes may find Matters poreien 
in a foreign County, Conditions, Records, County. 
Releaſes, ec. As in Battery of the Plaintiff's 
Servant in one County, and Loſs of Service in 
another County, this Damage in the other 
County may be inquired of by the Jury of 

LE 
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the County where the Battery is laid. Thelike 
of Aſſets, becauſe tranſitory ; otherwiſe of a lo- 
cal Treſpaſs, Cc. 

Nul tiel Record is not to be tried by a Jury, 
but upon the General Iſſue, c. they may find 

| a Record. 

Warranty. The Jury may find a Warranty, being gi- 
ven in Evidence, though it be not pleaded : 
Nay, the Jury may find that which cannot be 
pleaded ; as in Treſpaſs, upon Not guilty, the 
Jury may find that the Defendant leaſed Lands 
Condition. for Life, upon Condition, and entred for the 
Condition broken ; though this cannot be plead- 
ed without Deed, yet the Jury may find it, 
Lit. Sect. 366, | | | 
Where a collateral Warranty binds, this may 
well be given in Evidence ; for although it 
doth not give a Right, yet in Law this ſhall bar 
and bind a Right. Lib. 10. 97. 85 

Jury is Where the Plaintiff's Title is by Eſtoppel, 
bound by and the Defendant pleads the General Iſſue, 
Eftoppel un- the Jury are bound by the Eſtoppel ; for here 
1-27 huni is a Title in the Plaintiff, that is a good Title 
Fact at large in Law, and a good Title, if the Matter had 
by Pleading. been diſcloſed and relied on in Pleading ; but 
if the Defendant pleads the ſpecial Matter, and 
the Plaintiff will not rely on the Eſtoppel when 
he may, but take Iſſue on the Fact, the Jury 
ſhall not be bound by the Eſtoppel; for then 
they are to find the Truth of the Fa& which 

is againſt him. Thus in Debt for Rent on an 
; Indenture of Leaſe, if the Defendant plead Nil 
9 debet, he cannot give in Evidence, That the 
1 Plaintiff had nothing in the Tenements; be— 
cauſe, if he had pleaded that ſpecially, the 

Plaintiff might have replied the [ndenture and 

eſtopped him ; but if the Defendant plead Ni- 
= bill habuit, &c. and the Plaintiff will not rely 
| I | on 


Ch. 11. Per medictat. linguæ, &c. 20 


on the Eſtoppel, but reply Haluit, &c. he 
waves the Eſtoppel, and leaves it at large; 

and the Jury ſhall find the Truth notwithſtand- 

ing his Indenture. Szlkeld 276, 277. 


CHAP. XI 


| The Juries Oath; «hy called Recogni- 
tors ih dn Aſſise, and Furors in a 
Jury. Of the Trial per medietatem ll 
linguæ; ehen to be prayed, and 1 
when grantable. Of a Trial betwixt 4 
two Aliens, by all Engliſn. Of the 
Venire facias, per medictatem lin- 


guæ, and of a Challenge to ſuch Ju 
ries. 


F Jury having heard their Evidewis Aſſize, En- 
c: queſt and 


let them now conſider of their Verdict: 5 f | 
root, are 1% 
But firſt they muſt remember their Oath, taken for rhe 1 
which in Effect is, To find according to their Word Fury. 
Evidence, and therefore they ſhould have had Vide 28 E. 
it before the Evidence, but that the Form and 5: 13 | 
Order of the Venire facia: (which I have tried " 
myſelf to follow) leads me to it after their 
Evidence, in theſe Words, Ad faciend. quan- See Chap. 7, | 
dam Juratam. I have already ſhewed the 1 
Derivation of this Word Furata, and what is 1 
the legal Acceptation of it; only obſerve with Rt 
our Gy eat Maſter Littleton, That the Word 1 Inft. 154. 


Aſſiſe is ſometimes taken for a jury; ſo, as the 
learned 
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learned Commentator doth well paraphraſe, 
that the Word Aſſixe is Nomen Aqui vocum 


Aſiſa for Aqui vocans, becauſe ſometimes it ſignifieth a 
Furata. Jury, ſometimes the Writ of Aſſiſe, and ſome- 


time an Ordinance or Statute; but Jurata is 
Nomen #quivocum Aqui vocatum, becauſe we 
always underſtand that Word (according to the 
| aforeſaid Definition) to be a Jury of twelve 
Men, fo called, by Reaſon of the Oath they 
The Juries take, Truly to try the Suit of Niſi prius, be- 
Oath. tween Party and Party, according to their Evi- 
dence. 1 
Why called And as in an Aſſiſe, the Jurors are called 
Recognitors Recognitors, from theſe Words in the Writ of 
in an Aſſize, Aſſiſe, facere Recognitionem; ſo upon a Niſ 
and Jurors in prius, they are called Juratores, from theſe 
a Jury. Words in the Venire facias, Ad faciend quan 
| dam Juratam. 
.. In ancient Time, the Jury, as well in Com- 
[32 Knights, mon Pleas, as in Pleas of the Crown, were 
twelve Knights, as appears by Glanvil, Lib. 2. 
cap. 14. and Bracton, fol. 116, 
The next Words of the Venire facias are, 
Inter partes pradiftas. In the fourth Chapter, 
J have inſtanced, That in ſome Caſes, a Jury 
ſhall be awarded betwixt the Party and a 
Stranger to the Writ and Iſſue; I will now 
| ſhew what the Jury ſhall be, when one of 
the Parties is an Alien, the other a Denizen; 
and when both Parties to the Iſſues are A- 
EE i 
This Trial is called in Latin, Triatio bilin- 
guis, or per medietatem lingua. And this Trial 
y the Common Law was wont to be obtain- 
ed of the King, by his Grant made to any 
2 Keb. 315. Company of Strangers, as to the Company 0! 
| Lumbards or Almaigus, or to any other Com— 
| | pan) 


Jury per nie- 
dietatem lin- 
guæ. 


S 


pany, that when any of them was implead- 
ed, the Moiety of the Inqueſt ſhould be of 
their own Tongue. Staund. Pleas of the Crown, 
Lib. 3. cap. 7. ; 

And this Trial in ſome Caſes, per medietatem Its Anti- 
linguæ, was before the Conpueſt, as appears by Auity. 
Lamb. fol. 91. 3. Viri duodeni Jure conſulti, 
Anglia ſex, Walliz totidem, Anglis & IWallis 
jus dicanto. And of ancient Time it was called 
Duodecim-virale judicium. 1 Inſt. 155. b. 

But afterwards this Law became univerſal: 

Firſt, by the Statute of 27 Ed. 3. c. 8. it was 


enacted, That in Pleas before the Mayor of Stamf. P. Ci 


the Staple, if both Parties were Strangers, the 158. b. 
Trial ſhould be by Strangers. But if one 
Party was a Stranger, and the other a Deni- 


zen, then the Trial ſhould be per medietatem 
linguæ. But this Statute extended but to a 


narrow Compaſs, to wit, only where both 
Parties were Merchants or Miniſters of the 
Staple, and in Fleas before the Mayor of the 
Staple: But afterwards, in the twenty-eighth 
Year of the ſame King's Reign, cap. 13. it was 
enacted, : 


© That in all Manner of Enqueſts and Proofs, 
which be to be taken or made amongſt A- 
liens and Denizens, be they Merchants of 
other, as well before the.Mayor of the Staple, 
as before any other Juſtices or Miniſters, al- 
though the King be Party; the one Half of 
the Enqueſt or Proof ſhall be Demizens, and 
the other Half Aliens, if ſo many Aliens and 
Foreigners be in the Town or Place where 


Q «a K _ ae 


"OS . SE 


© ſuch Enqueſt or Proof is to be taken, that 
be not Parties, nor with the Parties in Con- 
| © tracts, Pleas, or other Quarrels, whereof ſuch 


8 Enqueſt 


212 


King. 
Ibid. 


Venire facias 
per medieta- 
tem linguæ. 
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Enqueſt or Proof ought to be taken: And 
if there be not ſo many Aliens, then ſhall 
there be put in ſuch Enqueſts or Proofs, as 
many Aliens, as ſhall be found in the ſame 


ties, nor with the Parties, as aforeſaid is ſaid, 


0 
& 
5 
< 
* Towns or Places, which be not thercto Par- 
c 
0 
c 


and the Remnant of Denizens which be good 


Men, and not ſuſpicious to the one Party nor 


©'to the cther. 


So that this is the Statute which makes the 
Law univerſal, concerning the medietatem lin- 
gue; for though the King be Party, yet the 


Alien may have his Trial. 


And it matters not, 


whether the Moicty of Aliens be of the ſame 
Country as the Alien, Party to the Action, is: 
For he may be a Portugal and they Spaniards; 
ec, becauſe the Statute ſpeaks generally of &. 


liens. See Dyer 144. 


And the Form of the Venire facias in thi 
Caſe is De vicinet. &c. Quorum una medietas 
fit de Indigenis, & altera medietas fit de Ali- 
enigenis natis, & c. And the Sheriff ought to 
return twelve Aliens and twelve Denizens one 
by the other, with Addition, which of them 
are Aliens, and ſo they are to be ſworn. But 
if this Order be not obſerved, it is holpen as 
a Miſ-return, by the Statute of 18 Eliz. Cr. 
2 Part 818, 841. So that Brook ſays, it is not 
proper to call it a Trial per medietatem lii- 


gue, becauſe any Aliens of any Tongue may 
ſerve. But under his Favour I think it prope! 


enough. 


For People are diſtinguiſhed by their Lan- 
uage, and Medietas linguæ is as much as to 


ſay, Half Engliſb, and Half of any other Tongue 


or Country "whatſoever. 


material of what Sufficiency the Jurors are, 


Though it be not 


yer 


1 88 


. eat You 4a ę ];. Oe io 
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Cb. per medietat. linguæ. 


yet the Form of the Penire Jacias ſhall not be 
altered, but the Clauſe of Quorum quilibet ha- 
beat 4 J. Cc. ſhall be in. Cro. 3 Part 841. 


But ſuppoſe that both Parties be Aliens, 918. p. C. 
whom ſhall the Inqueſt be then? It is reſolv- 155. b. 


ed, that the Inqueſt ſhall be all Engl; for 
though the Eugliſb may be ſuppoſed ro fa- 
your themſelves more than Strangers, yet when 
both Parties are Aliens, it will be preſumed _ 
they favour both alike, and fo indifferent. 
21 H. 6. 4. But if the Plea be before the 
Mayor of the Staple, and both Parties Alien 
Merchants of the Staple, it ſhall be tried by 
all Aliens. Sraundford's Pleas del Corone 159. 
A Scotchman is a Subject, and ſhall not have 
this Trial. Egyptians are ailo excluded, when 
tried for Felony made by the Statute "againſt 
them. 1 Phil, & Mar. cap. 4. 5 Eliz. cap. 


20. 


Where an Alien is Party, yet if the Trial be All Engliſh. 


T all Engliſh, it is not erroneous, becauſe it is 
at his Peril, if he will ſlip his Time, and not 
make uſe of the Advantage which the Law 
giveth him when he ſhould. Dyer 144. 

When an Alien is Plaintiff, and Defendant a 
Denizen; the Plaintiff, before the Awarding of 
the Venire, ought to ſuggeſt on the Roll, that 
he is an Alien born, and pray proceſs according 


to the Statute ; he ought allo to ſuggeſt in whar 


Parts beyond Sea he was born, that Men of the 
ſame Country might be upon the Jury, if they 
could be found; but if he do not ſuggeſt this be- 
fore the Venire is awarded, be ſhall not ſuggeſt 
it afterwards ; neirher ſhall he challenge the 


| Array or Polls for that Cauſe. S. P. C. 159. 
Dyer 144. b. 


The Alien ought to pray a Venire facias per 
medietarem linguæ, at the Time of the award- 


P23 ing 


V9 


4 


ſhall be by 
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When the ing the Venire facias : But if he doth it at any 


Alien ſhould Time before a general Venire faci as be return- 
pray a Venire 


acias per me- © 3 5 
An nire facias de novo. Dyer 144. 21 H. 7. 32. 


though it hath been queſtioned. 
Tales. Bur if he hath a general Lenire facias, he 
| cannot pray a Decem Tales, &c. per medieta- 
tem linguæ, upon this; becauſe the Tales ought 


to purſue the Venire facias, 3 E. $ 3 12. 


And ſo if the Venire facias be per medietatem 

linguz, the Tales ought to be per medietatem 

lingua ; as if fix Denizens and five Aliens ap- 

ear of the principal Jury, the Plaintiff may 

biel a Tales per medietatem linguæ. Lib. 10, 

104. But if in this Caſe the Tales be general, 

de circumſtantibus, it hath been held good e- 

nough ; for there being no Exception taken 

by the Defendant, upon the awarding thereof, 

it ſhall be intended well awarded. Cro. 3 Part 

818, 841. | 

Where the If the Plaintiff or Defendant be Executor 
Trial of an or Adminiſtrator, &c. though he be an Alien, 
Alien'sCaule pet the Trial ſhall be by Engliſh, becauſe be 
ſueth in auter droit; but if it be averred that 
the Teſtator or Inteſtate was an Alien, then 
it ſhall be per medietatem linguz., Cro. 3 Part 


275. 


Engliſn. 


PartEnglith, Mich. 40 & 41 Elia. The Queen's Attor. 


and Part ney exhibited an Information. againſt Barre and 
Aliens. divers other Merchants, ſome whereof were 
z Engliſh, and ſome Aliens: After Iſſue, the 
Aliens prayed a Trial per medietatem lingua. 

But all the Juſtices of England reſolved, T hat 

the Trial ſhould be by all Eugliſb, and likened 

it to the Caſe of Privilege, where one of the 
Defendants demands Privilege, and the Court, 

as to his Companion, cannot hold Plea, there 


ed and filed, the Court may grant him a Ve. 


hs 


Ch. 11. per medietat. linguz; 
he ſhall be ouſted of his Privilege. Sic Hic. 
Moor 557. 

By the Statute of 8 H. 6. cap. 29. Inſuffici- 
ency or Want of Freehold is no Cauſe of Chal- 
lenge to Aliens, who are impanelled with the 
Engliſh, (notwithſtanding Sraundford's Opi- 
nion, Pl. Coron. 160.) for this Statute faith, 
That the Statute. 2 H. 5. 3. ſhall extend only 
to Enqueſts betwixt Denizen and Denizen. 

If the Defendant do not inform the Court 


that he is an Alien, upon awarding the Venire 


facias, and ſo pray a Venire facias per medieta- 
tem linguæ, he cannot challenge the Array for 
this Cauſe at the Trial, if the Jury be all Deni- 


zens; (notwithſtanding Staundford's Opinion 


to the contrary, and the Books cited by him, 
| fol. 159. Pl. Cor.) For the Alien at his Peril 
| ſhould pray a Venire facias per medietatem lin- 
gue. Dyer 357. Vide Roll. Tit. Trial, 643. 

If the Plaintiff be an Alien, he muſt ſuggeſt 
it before the Awarding of the Venire facias ; 


but if the Defendant be an Alien, the Plaintifh 


is allowed to ſurmiſe that, before or after the 
Venire facias, becauſe the Defendant's Quality 
may not be known to him before. 27 H. 7. 32. 

If the Defendant be an Alien, on Notice 
given by his Attorney to the Plaintiff or his 
Attorney, the Plainrift ought to enter it on the 


Roll, to have a Trial de medietate at his Peril; 


but the Court refuſed to award it for the De- 
fendant, on his Affidavit that he is an Alien. 


Keb. 1 Part 547. 
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Turors ought 
not to eat or 
drink. 
Dr. and Stu- 
dent 158. 


Ch. 12; 


ö CHAP. XII. 


Hor the Fury ought to demenn them 
ſelves, whilft they confider of their 
Perdift ; when they may eat and 
drink, when not; what Miſdemeancr 
of theirs will make the Verditt void. 
 Emnidence given them, when they are 
gore from the Bar, ſpoils their Ver- 
dice: For what the Conrt may fine 
them, and where the Juſtices may 
carry them in Carts, till they agree 
of their Ferdi. An Amercement 
afeered by the Jury. 


1 RE is a Maxim, and an old Cuſtom 
in the Law, That the Jury ſhall not cat 
nor drink after they be ſworn, till they have 
given their Verdict, without the Aſſent and 
Licence of the Juſtices; and that is ordained 
by the Law for eſchewing of divers Inconve- 
niences that might follow thereupon ; and that 
eſpecially if they fhould eat or drink at the 
Colts of the Parties; and therefore if they do 
ſo, it may be laid in Arreſt of Judgment. 
But with the Aſſent of the Juſtices they 
may both eat and drink; as if any of the Ju- 
rors fall ſick before they be agreed of their 
Verdict, ſo ſore that he may not commune of 


the Verdict, then by the Aſſent of the Juſti- 


For by Aſſent 


of the Parties 
they may cat 


and drink. 


ces he may have Meat or Drink, and alſo ſuch 
other Things as be neceſſary for him; and 
his Fellows alſo at their own Coſts, or at the 


indifferent Coſts of the Parties, if they fo 
. | | agree, 


2 
2 
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agree, or by the Aſſent of the Juſtices, may 
both eat and drink: And if the Caſe fo hap» Br. Jurors. 
pen, that the Jury can in no wiſe agree in 

their Verdict; as if one of the Jurors know- 

eth in his own Conſcience the Thing to be 


| falſe, which the other Jurors affirm to be true, 


and fo he will not agree with them in giving a 


falſe Verdict; and this appeareth to the Ju- 


ſtices by Examination; the Juſtices may in 

ſuch Caſe ſuffer the Jury to have both Meat 

and Drink for a Time, to ſee whether they 

will agree. And if they will in no wiſe agree, 

the Juitices may take ſuch Order in the Mat- 

ter as ſhall ſeem to them by their Diſcretion to Nes Inqueſt 

ſtand with Reaſon and Conſcience, by award- when the Ju- 

ing of a new Inqueſt, and by ſetting Fine ry cannot 

upon them, that they ſhall find in Default, agree. 

or otherwiſe, as they ſhall think beſt by their 

Diſcretion; like as they may do, if one of the 

Jury die before the Verdict, &c. Doct. and 

Student 158. „ | | 
If the Jury, after their Evidence given unto Where, if the 

them at the Bar, do at their own Charges eat Jury ear or 


or drink, either before or after they be agreed drink, it 


on their Verdict, it is fineable, bur it ſhall not ner 
avoid the Verdict; but if before they 5 8 COND 


agreed on their Verdict, they eat or drink at only fineable. 
the Charge of the Plaintiff, if the Verdict be 
given for him, ir ſhall avoid the Verdict ; but 
if it be given for the Defendant, it ſhall not 
avoid it; & fic converſo. But if after they be 
agreed on their Verdict, they eat or drink at 
the Charge of him for whom they do paſs, it 


Thall not avoid the Verdict. 1 Inſt. 227. b. 


To give the Jury Money, makes their 
Verdict void; by two Jultices. Leon. 1 Part 


18. 
If 


Evidence, 


Smith's Com- 


What deli- If the Plaintiff after Evidence given, and 


vered to the the Jury departed from the Bar, or any for 


Jury after him, do deliver any Letter from the Plaintiff to 


hall avoid any of the Jury, concerning the Matter in Iſ- 
heir Verdict. ſue, or any Evidence, or any Eſcrow, touch- 
ittletons ing the Matter in Iſſue, which was not given 
cep. 69. jn Evidence, it ſhall avoid the Verdict, if it be 
4 1 Part, und for the Plaintiff ; but not, if it be found 

for the Defendant; & fic è con verſo. But if 

the jury carry away any Writing unſealed, 


which was given in Evidence in open Court, 


this ſhall not avoid their Verdict, albeit they 
ſhould not have carried it with them. 1 Inſt. 

„ e | | | 
How the Ju- By the Law of England, a Jury, after their 
ry ought to Evidence given upon the Iſſue, ought to be 
be erg kept together in ſome convenient Place, with- 
the Ball. out Meat or Drink, Fire or Candle, (which 
ſome Books call an Impriſonment) and with- 
out Speech with any, unleſs it be the Bailiff, 
and with him only, if they be agreed. After 
they be agreed, they may in Cauſes between 


When they Party and Party, give a Verdict; and if the 


may eat and Court be riſen, give a privy Verdict before any 
drink. See of the Judges of the Court, and then they 


mronwealth, may eat and drink, and the next Morning in 


74. open Court, they may either affirm, or alter 


their privy Verdict; and that which is given 
Where there in Court ſhall ſtand. But in Criminal Caſes of 
can be no Life or Member, the Jury can give no privy 


+ o Ver- Verdi, but they mult give it openly in Court. 


- | Ibid. | ES. 
A privy Verdict may be taken in a Quo 
IWarranto, Perjury, or wherever the King is 
Party, unleſs in Caſe of Life and Iavath.. Keb. 

3 Part 459. 
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Neither 
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Ch. 12. they confider of their Perdidt. 219 

Neither can a Jury, ſworn and charged in Where the 
Caſe of Life or Member, be diſcharged by the Jury cannot 
Court, or any other, but they ought to be 1 
give a Verdict. And the King cannot be Non- 8 
ſuit, for he is, in judgment of Law, ever pre- The King 
ſent in Court; but a common Perſon may be cannot be 
Nonſuit. And in Civil Actions, the Juſtices, Nonſuir. 
upon Cauſe, may diſcharge the Jury. Br. In- Inſt. 227. b. 
queſt, 68. 47, 39, Oc. 

But this is againſt common Practice; and 
T have known, that after a Jury of Life and 
Death have been ſworn, and- charged with 
Priſoners arraigned, the Judge having been 
credibly informed, that it was a Jury pack'd 
to favour ſome Priſoner, has diſcharg'd that 
Jury, and made the Sheriff return another 
preſently. | 
In an Information by an Informer, qui tam, Information, 

&c. the Informer may be nonſuited. 1 Inſt. 
139. Coke's Entries, Tit. Information, 394. 

In Hillary Term Sexto H. 8. Kotul. 358. It 
was alledged in Arreſt of the Verdict at the [ 
Niſi prius, That the Jurors had eat and drunk. 4 
And upon Examination it was found, that they 3 
had firſt agreed, and that returning to give | 
their Verdi&, they ſaw Rede Chief Juſtice in 
the Way, going to ſee a Fray, and they fol- 
lowed him, Et in veniendo viderunt ſcyphum & 
inde biberunt. And for this every one of them A 
was fined 40 d. And the Plaintiff had Judg- jurors fined. 
ment upon the Verdict. Dyer 37. 

And Dyer 218. At the Niſi prius, the Jury, Jurors at the 
after their Charge given, returned and ſaid, tg 3 = 
That they were all agreed except one, who f. ig : 
had eat a Pear, and drunk a Draught of Ale, Peers, and 
for which he would not agree; and at the drinking Ale, 
Requeſt of the Plaintiff, the Jury was ſent 
back again, and found the Iſſue for the Plain- 


\ 
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Fined for 

having Figs 
and Pippins 
about them. 


220 Of the Demennor of the Jury while Cl. 12. 
tiff, And the Matter aforeſaid being exa- 


mined by the Oath of the Jurors ſeparatim, 
and the Bailif who kept them, and found 
true, the Offender was committed, and after— 
ward found Surety for his Fine. , Cc. And 
Fitzherbert, the then Jultice of Aſſiſe, gave 
kim Day in Banco, . At which Day a Fine 


of twenty Shillings was then aſſeſſed. Et quoad 


Ball. Curia adviſare vult. But the Plaintiff had 
his Judgment. | | 53 

In Treſpaſs by Mounſon againſt It, the 
Jury was charged, and Evidence given, and 
the Jurors being retired into a Houſe for to 
conſider of their Evidence, they remained 
there a Jong Time withour concluding any 
Thing ; and the Officers of the Court who 
attended them, ſeeing their Delay, ſearched 
the Jurors, if they had any Thing about them 
to eat; upon which Search it was found, thar 
ſome of them had Figs, and others Pippins, 
for which, the next Day, the Matter was mo- 
ved to the Court, and the Jurors were exa- 
mined upon Oath, and two of them did con- 
feſs, that they had eaten Figs before they had 
agreed of their Verdict; and three other of 
them confeſſed, that they had Pippins, but 
did not eat of them, and that they did it with- 


out the Knowledge or Will of any of the 


Fined for 


eating Rai- 


fins and 


Dates. 


Parties. And after wards the Court ſet a 
Fine of 5 J. upon each of them which had 
eaten; and upon the others which had not 
eaten, 40 5. But upon great Advice and Conh- 
deration had, and Conference with the rei! 
of the Judges, the Verdict was held to be 
good, notwithſtanding the faid Miſdemeanor. 
Leon, 1 Part 133. 

And ſee the Book of Extries 251. The 
Jurors, after they went from the Bar ad /i p- 


7 i 


* 


Ch. 12. they conſider of their Perdift, 

Jos of their Verdict to adviſe, comederunt quaſ- 

dam ſpecias, ſcil. Raiſins, Dates, Cc. at their 

own Coſts, as well before as after they were 

agreed of their Verdict. And the Jurors 

were committed to Priſon, but their Verdict 

was good, although the Verdi& was given 

againſt the King. 5 | pincable f 
In Ejectione firme it was found for the De- eie 

ſendant; three of the Jurors had Sweat-meats 1 

in their Pockets, and thoſe three were for Sc. about 

the Plaintiff, until they were ſearched and the them, tho? 

Sweat-meats found, and then did agree with 3 = 

the other nine, and gave Verdict for the De- oe 

fendant. It was the Opinion of the Juſtices, One fined 

That whether they eat or not, they were and impri- 

fineable for having of the Sweat-meats with ſoncd for 


them, for that is a very great Miſdemeanor. 3 
| Godbolt 353. | - and Liguor- 
: iſh about 


40 Aſſiſe Placito 11. The Juſtices ſaid, That bim. 
if the Jurors will not agree in their Verdict, Jurors cart- 
the Jultices may carry them in a Cart along ed. 
with them, till they are agreed. | 

The Jury were gone from the Bar to confer The ſame 
of their Verdict, and one of the Witneſſes he- Evidence gi- 
fore ſworn on the Defendant's Part, was call- ven to the 
ed by the Jurors, and he recited again his 3 
Evidence to them, and after they gave their gone from 
Verdict for the Defendant. And Complaint the Bar, 
being made to the Judge of the Aſſiſes of this ſpoils the 
Miſdemeanor, he examined the Inqueſt, who Verdict. 
confeſſed all the Matter, and that the Evi- 
dence was the ſame in Effect that was given 
before, & non alia nec diverſa. And this Mat- 
ter being returned by the Poſtea, the Opinion 
of the Court was, That the Verdict was not 
good, and a Venire facias de novo was award- 
ed, Cro. laſt Part 189. | 
Trinity- 
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If a Party 
ſpeak to 
them, 


Trinity-Term, 1653. between Weib and 


Tayler, Copies of a Bill, Anſwer and Depo- 


ſitions were proved, but not all read and de- 


livered to the Jury, who carried them with 


them from the Bar in a Bundle, which they 
laid by them and did not look on; yet their 
Verdict at the Bar was ſet aſide for this Cauſe, 
and the Court would not regard their ſaying, 
that they did not read them, for they might 


ſay that to ſave themſelves; it being a Fault to 


take any Thing without the Court's Know- 
ledge. Roll. Trial, 714. pl. 6. 

If the Names of the Jurors be tranſpoſed 
in the Panel of the Habeas Corpus, as thoſe 
which were firſt in the Panel of the Venire 
facias, be ſet laſt in the Habeas Corpus, tis 
good Cauſe for a new Trial. So held in the 


Exchequer, 1694. 


If the Venire be returned, but not filed, the 


Panel may be changed; but by Mindham, Not 
reaſonable the Jury retufned ſhould be chan- 
ged without Motion. Keb. 1 Vol. 562, 

If one of the Parties ſay to the Jury after 


they are gone from the Bar, Your are weak Men, 


it is as clear of my Side as the Noſe in a Man's 
Face; this is new Evidence, for his Affirma- 


tion may much perſwade the Jury, and there- 


fore ſhall quaſh the Verdict. Koll. Trial, 716. 
I. 30. | 

l So if any of the Party's Servants ſpeak to the 
Jury, and the Verdict goes for bis Maſter, it 
may be quaſhed ; but if for the other Side, tis 
only fineable. Keb. 300, 1 Part. 5 

So if any Thing be read to them, which 
they ought not to have with them, as a Book 
of Depoſit ions, ſome whereof were read in 
Evidence. Prat's Caſe, 21 Jac. Roll. Trial 


716. pl. 19. 
4 | The 
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Ch. 12. they conſider of their Verdict. 


The Plaintiff delivered an Eſcrow to a ſu- Eſcrow de- 
livered to a 


Juror before 
he wasſworn, 


ror impanelled, before he was ſworn, who 
afterwards being ſworn,y and gone with the 
Jury from the Bar, to conſider of the Verdict, 


223 


vitiates the 


chewed the ſame Eſcrow to his Companions, Verdict. 


who found for the Plaintiff, The Miniſter who 
kept the Inqueſt, informed the Court hereof, 


and the Jury being examined confeſſed the 


Matter aforeſaid, upon which Judgment was 
ſtayed; for after the Jury are ſworn, they 
ought not to ſee nor carry with them any o- 
ther Evidence but what was delivered to them 
by the Court: Afterwards the Plaintiff ſaid, 
That the Eſcrow proved the ſame Evidence 


which was given to them at Bar by him; 


wherefore it was not ſo bad as ifit had been new 
Evidence not given before: Sed non allocatur. 
11 H. 4. 17. Roll. Trial, 714. pl. 8. 

Paſch. 38 Eliz. Inter Vicary and Farthing, at 
the Nifi prius. The Iſſue was about Nonage, 
and two Church-Books were given in Evi- 
dence, one whereof was delivered to the Jury 
in Court, by the Aſſent of Parties, and after- 
wards the other was delivered to the Jury out 
of the Court, by the Solicitor of the Plaintiff, 
without the Aſſent of the Court; and a Ver- 
dict for the Plaintiff; and this was indorſed on 


the Poſtea; the Queſtion was, Whether this 


ſhould make the Verdict void, or no? For the 
Juſtices differed in Opinion, Popham and Gaw- 
dy that it ſhould not, Fenner and Clench that 


Church 
Book deli- 


vered to the 
Jury, AQ of 
Court, 


it ſhould ; the Negative Juſtices gave theſe 


Reaſons; That the Book was delivered in E- 
vidence in the Court, and ſo the other Party 
might anſwer to it, and that the Court had 


informed the Jury of the Validity thereof, how 


far they were to believe, with many other 


Reaſons: But the Affirmative was urged, be- 
cauſe 
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is trueſt; and for my Part, I know no Reaſon 


Conſider the 


Reaſons in 


the former 


Caſes. 


cauſe there might be ſome Matter in this Book 
to induce them otherwiſe than was intended 
before, and becauſe it was delivered on his 
Part, for whom the Verdict paſſed, without 
the Court's Aſſent; yet Judgment was after- 
wards given for the Plaintiff. Cro. Elix. 411. 
Roll. Trial, 715. pl. 11. See Moor's Reports 
452. The Books differ, for Cro. makes Clench 


give his Opinion for the Verdict. But Moor 


brings him on the other Side, which I conceive 


why foilting of Evidence to the Jury, without 
the Court, Thould have any Favour at all. 

In the Caſe of Taylor and Webb, Trin. 1653, 
B. R. Twiſden moved to ſet aſide a Verdict g1- 
ven at Bar, becauſe that after Evidence, when 
the Writings were delivered to the Jury, ſome 
Writings which were not ſcaled (and there- 
fore ought not to be delivered to the Jury) 
were delivered by a Stranger to the jury. 

Hale, Counſel of the other Side, produces 
an Afidavit of the Foreman of the Jury, 
that they made no Uſe of them in giving their 
Verdict, and that moſt of thoſe Writings were 
read in Court, in Evidence upon the Trial; 
and Hale ſaid, That if this ſhould avoid the 
Verdict, then that it would be in the Power of 


any Stranger unknown, and againſt the Mind 


of the Parties, to avoid any Verdict. 


Rolle Chief Juſtice. The Affidavit of the 


Jury ought not to. be allowed to make good 


their own Verdict, for now. they are (as it 


were) Parties, and have offended, and ſhall 
not be allowed by their own Oath to take off 
their Offence; and it is the Duty of the Jury 
to look what Writings they receive before they 


go from the Bar; and if any ſuch Paper be 


wrap'd up among other Papers delivered to 
4 e 
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Ch. 12. they conſider of their Verdict. 


them by the Court, ſo ſoon as they have diſ- 
covered it, they ſhould cal! in the Tipſtaff 
who keeps them, and deliver it to him, 
and to teſtify they made no uſe of it; and 
he ſaid it would be dangerous to give the 
leaſt Way to the delivering of any Writings to 


a Jury. 


And at another Day, Rolle cited 11 H. 4. 18. 


The Plaintiff (before the Trial) delivered a 
Breviate of his Evidence to the Jury, which 
contained no more than was proved in Court, 
yet by this the Verdict was avoided : So Mich. 
31 Eliz. C. B. Metcalf and Dean. After the 
Jury were gone from the Bar, they ſent for 
one of the Witneſſes and re-examined him, 
who gave the very ſame evidence that he had 
before given in Court, yet the Verdict was a- 
voided ; and the Reaſon of both is, a Fear and 
Jealouſy that other Matters might be given, 
oc. Roll Trial, 715. pi. 13. : 8. 
37 Eliz. Farthing's Caſe: A Paper not under 


Seal, which was given in Evidence, was de- 


livered ro the Jury; this did not avoid the 
Verdict, becauſe here can be no ſuch Fear; 


and by Rolle, if any Writing (though not given 


in Evidence) be delivered to the Jury by the 
Court, it ſhall not avoid the Verdict. And in 
the principal Caſe the Verdict was avoided. 


725 


Hill. 40 Elix. Rot. 847. In Arreſt of Judg- Eſcrow 
ment after Verdict, ir was alledged, that a from one 


Juror delivered to his Companions an Eſcrow 
for Evidence to them, which was not given 
in Evidence at the Trial; and adjudged no 


Cauſe to arreſt Judgment, unleſs it had been 


received from one of the Parties, which did 
not appear, Moor 546. bur otherwiſe if it had 
been given by a Party, and the Jury had found 
for him. Roll. Trial, 715. pl. 15, 16. 


who was no 
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In the Caſe of Dake and Ventres, Mich. 1656, 
B. R. tried at Bar, one Mr. Beverley of Suffolk, 
a Barriſter, was returned of the Jury, who 
(having been at a Trial of the ſame Cauſe a- 
bove twenty Years before, in the Exchequer, 
and heard there great Evidence' to make a 
Deed fraudulent, which was now the Conteſt) 
demanded of the Court, whether he ought to 
inform the reſt of the Jury privately of this, 
or conceal it, or declare it in open Court? The 

Court ordered him to come into Court, and 
deliver all his Knowledge which he heard then 
proved (which Evidence was not now given, 
becauſe the Parties were dead) and fo he did, 

being not ſworn again, but only upon the 
Oath taken as a Juryman. 
And certainly it is of dangerous Conle- 
quence to receive a Verdict againſt Evidence, 
given on Suppoſal that ſome of the Jury knew 
otherwiſe, or on private Information given 
by on Juryman to the reft, where he cannot 
be croſs-examined ; and. let ſuch Jurors beware 
of Attaint, but the belt Way is (as before) in 


| open Court. 
Jury adjour- In a Writ of Error, the firſt Error aſſigned 
ned. was, That Termino Trin. ten Jurors, and 


no more, did appear. This ex aſſenſu partium 
was adjourned. until Craſtino Animar. on which 
Day two others came in and were ſworn, be- 
ing of the firſt Panel. 
The Court were all clear of Opinion, That 
_ this is no Error, this being good enough, they 
being all to be called again. Leon. 3 Part 38. b. 
If a Juror depart after he is ſworn, he ſhall . 


uror depart. | tl 
* be fined and impriſoned, and by Aſſent of Par- Y 
ties, another Juror may be ſworn. Bro. Juro's W 
46. Lib. 5. 40. | b ha 


If 


e 


Miſdemeanors in the Jury, viz. That they Miſdemea- 
had Bottles of Wine brought them before nor of a 


Ch. 12. they conſider of their Verdiff. 237 


If a Man be nonſuited after the Jury is rea- 
dy to give their Verdict, the Court may cauſe 
the Amercement of the Plaintiff to be preſent- 
ly affeered by the Jurors, Lib. 8. 39. 

If a Jury give their Verdict by Lot, it is a 

Miſdemeanor and Cauſe of a new Trial, al- 
though in Prior and Powe!l's Caſe, Keble 1 Vol. 
$11. a new Trial was denied, becauſe the Lot 
ſeemed there very innocent. 
But fee Keble's 3 Part, 805. A Jury, on 
Afdavit, that they gave their Verdict on 
throwing Croſs and Pile, were bound to ap- 
pear to an Information; which *tis ſaid broke 
one of the Jurors Hearts. Keb. 1 Part 811. 


Upon a Motion for a new Trial, on the The King a- 


Judge's Certificate that the Verdict was againſt Sainſt Mer. 
] chant, Keb. 


T 
could be no new Trial for or againſt the King, aj 404, 


Evidence in Perjury. The Court ſaid, there 


and denied ir, but faid, the Certificate might 
mitigate the Fine. 

Nota; The Court will not award new Trials 
on the Jurors gainſaying their Verdicts, unleſs 
the Judge, before whom it is tried, conceived 
the Verdict to be given againſt Evidence. Per 
Cur. 13 Car. 2. B. 5. | „ 

The Jury appearing and ſworn in an Infor— 
mation of Extortion, the Court would not diſ- 
charge the Jury upon a Ceſſat Proceſſus, ſo the 
Attorney General cauſed the Clerk of the 
Crown to enter a Noli proſequi. 

The Duke of Richmond verſus Miſe, Paſch. 


23 Car. 2. B. R. In an Ejectment the Parties 1 Vent. 124. 


had a Trial at Bar, and a Verdict for the Plain- 
tit, The Court was moved to ſet aſide this 
Verdict, upon an Afidavit made of theſe 


they had given their Verdict, which were put Jury. 
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Eating at 


the Party's 


Charge, 
ſpoils the 
Verdict. 


Being treat- 


ed by the 
Plaintiff a 


ter a privy 


Of the Demennor of the Fury while Ch. 12 


into a Bill together with Wine and other 
Things, which were eat and drunk by the 
Servants of the Jury, and the Tipſtafts that 
attended them at the Tavern where they were 


_ conſulting their Verdict. That this Bill (after 


the Verdict given) was paid by the Plaintiff'; 
Solicitor; and that after they had given up 
their privy Verdict, they were treated at the 
Tavern by the Plaintiff's Solicitor before the 


Affirmance of it in Court. 


Counſel being heard on both Sides as to 
thoſe Matters, the Court delivered their Opi- 
nions ſeriatim, that the Verdict ſhould ſtand. 
They ſaid, they were not upon a diſcreti- 
onary ſetting aſide of the Verdict, as when 
the Jury goes againſt Evidence: But whether 


theſe Miſcarriages ſhall avoid it in Point of 
Law ? 


They all agreed, That if the Jury eat or 
drink at the Charge of the Party for whom 
they find the Verdict, it diſannuls the Ver- 
dict; but here ir doth not appear, That the 
Wine they drank was had by the Order df 
the Plaintiff, or any Agent for him: ?*Tis true, 
in regard his Solicitor paid for it afterwards, it 
doth induce a Preſumption that he beſpoke it; 
but that again is extenuated by its being put 
into a Bill with other Things that were allow 
able; and if the Verdict ſhould be quaſhed for 
this Cauſe, it muſt be entred upon the Roll, 
that it was for drinking at the Plaintiff*s Charge; 
and it is not proved that this Wine was pro- 
vided by him: And as to the other Part, 


. That they received a Treat from the Plaintiff, 


after their privy Verdict given, and before it 


Verdi&, does was given up in Court, that ſhall not avoid the 
not ſpoil the Verdict. 


Verdict. 


But 
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Ch. 1 2. they conſider of their Perdift. 229 
But if the Defendant had treated them, Unleſs it in- 
and they had changed their Verdict, as they duces them 
might have done in Court, it ſhould then CIOs. 
have been void. Co. Lit. 227. b. If after the 
Jury be agreed on their Verdict (which the 
Chief Juſtice ſaid muſt be intended ſuch an 
Agreement as hath the Signature of the Court 
put upon it, viz. a privy Verdict) they eat 
and drink at the Charge of him for whom they 
do paſs it, it ſhall not avoid the Verdict; 
and if it ſhould, the Court ſaid, moſt Verdicts 
given at the Aſſizes would be void, for there 
"tis uſual for the Jury to receive a Collation 
after the privy Verdict given, from him for 
whom they find. | 5 8 
But ſuch Practice ought not to be, and if Speaking to 
any of the Parties, their Attornies or Soli- the Jury by 
citors ſpeak any Thing to the Jury, before Party con- 
. : | cerned 
they are agreed relating to the Cauſe, (viz.) Where it Fe 
That it is a clear Cauſe, or I hope you will find voids the 
for ſuch a one, or the like, and they find ac- Verdict. 
cordingly, it ſhall avoid the Verdict; but if 
Words of Salutation, or the like, paſs between Words of ga- 
them, (as was endeavoured to be proved) lutation do 
it ſhall not. Alſo if, after they depart 2%* 
from the Bar, any Matter of Evidence be Papersgiven 
given them, as Depoſitions, or the like, tho? them after 
the Jury ſwear they never looked on them, he ror 
. 8 om the 
yet that ſhall quaſh their Verdict. But they Bar, will a- 
all held in this Caſe, that though there was void it. 
great Matter of Suſpicion, yet there was 
not Matter of clear Proof (as there ovght 
to be) ſufficient to diſannul this Verdict; but 
they ſaid, it was a great Miſdemeanor in the 
Jury, for which they ought to be fined, and 
that the Plaintiff's Solicicor had carried him- 
ſelf with much Blame and Indiſcretion; and 


3  - the 
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Tipftaffs the two Tipſtaffs which attended the Jury, 
| fin'd for not for that they were not more careful, but 


998 connived at theſe Matters, were fined, the 

Wine. one forty Shillings (who appeared moſt in 
Fault) and the other twenty Shillings, 1 Vent, 
124. 


One commit- Anonymus, Mich. 21 Car. 2. B. R. One was 


ted for ſend- 
„ eee committed for ſending a Note to a Juryman, 


the Privy (after a privy Verdict given) to know what 
Verdict. Verdict they gave. 1 Vent. 49. 

The Jury being in great Doubt agreed to ) try 
the Event by toſſing up a Sixpence ; and the 
Chance being for the Plaintiff, they found a 
Verdict accordingly. The Court fer their 
Verdict afide, and granted a new Trial ; and 
ordered the Jury, who were of the County 

of Northumberland, to attend the Court the 
next Term. Jones T. 83. 2 Lev. 208. 
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Phat Puniſhment the Law hath pro- 
vided for Furors offending; as ta- 
king Reward to give their Verdict. 
Of Embraceors. Decies tantum. At- 
tarnt. Several Fines on FJurors. 
What Ines they forfeit, and of Fudg- 
ment for ffriking a Furor in Welt 
minſter, Gc. 


70 U have already heard how the Court 

may fine the Jurors for their Miſdemea- 
nors in giving up their Verdict; I will pro- 
ceed in ſhewing what Puniſhments they are 
liable unto, if they neglect their Duty; and 
doubtleſs no Men have more need of know- 
ing what Penalties the Law infjicts on their 
Offences, than common Jurors, who too of- 
ten being pre-engaged with Favour to the 
Plaintiff, or Malice againſt the Defendant, 
& fic e converſo, or with common Intereſt (as 
they call it) where Tithes or Commons are in 
Queſtion, will neither hearken to their Evi- 
dence, - nor Direction of the Judge, but ſub- 
vert the whole Drift of the Common Law, 
which will have them of the Neighbourhood 
where the Fact was committed, ro the End 
that they knowing moſt of the Fatt, may 
conſequently give the beſt Verdict; yet con- 
trariwiſe, Jurors who live neareſt, do now- 
 a-days, moſt commonly ſo fetter themſelves 
with Favour or Animoſities to the Parties; 
that thoſe which live fartheſt off (as Juries 
from other Counties) for the moſt Part give 


24 the 


—ͤm— — m>—_ =_ 
10 — = — 
— — 


— a nm > TRIO IIND, 
——— —⅛ - 
— — — 


1 


32 


Puniſnments attending the Ch, 13. 


the cleareſt Verdicts. And how ſhould the 

Judges remedy this Miſchief but by ſeverely I 
puniſhing thoſe Juries which offend? The 
Law in this will be their Guide, for without 
Doubt, (excepting Life and Member) the Law 
bath provided more ſevere Puniſhments again} 
Juries, than againſt any other Offenders what- 
ſoever, as well knowing that corruptio optimi 
eft peſſima: And common Jurors generally 
have nothing to do with this Verſe, Oderunt 
peccare boni, virtutis amore; therefore it is fit 
they ſhould be concerned in the next, Oderunt 


peccare mali, formidine Pœnæ; wheretore the 


The Penalty 


Deſcription of what this Pena is, ſhall be the 
Subject of this Chapter. | | 
If any Juror take a Reward to give his 


of Jurors ta- Verdi&, and be thereof attainted, at the Suit 


king Re- 
wards. 


Shall not 
ſerve of any 
other In- 
queſt, 


Impriſoned 


of other than the Party, and maketh Fine, he 
which ſueth ſhall have Half the Fine; and if 
any of the Parties to the Plea bring his Action 
againſt ſuch Juror, he ſhall recover his Dama- 


ges. And the. Jurors ſo attainted ſhall have 
Impriſonment for one Year, which Impriſon- 


ment ſhall not be pardoned for any Fine : This 
is by the Statute of 34 E. 3. cap. 8. 

5 E.3. cap. 10. it is accorded, That if any 
Juror in Aſſizes, Juries or Inqueſts, take of 
the one Party, or of the other, and be thereof 
duly attainted, that hereafter he ſhall not 
be put into any Aſſizes, Juries or Inqueſts; 


and nevertheleſs he ſhall be commanded to 


Priſon, and further ranſomed at the King's 


and ranſom- Will. And the Juſtices, before whom ſuch 


ed, (that is) 
fined. 


Aſſizes, Juries, and Inqueſts, ſhall paſs, fhall 
have Power to inquire and determine accord- 
ing to this Statute. 


A Man 


Ch. 13. Misbehaviour of the Fury. 
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A Man would think that theſe Statutes 


ſhould have frighted any Juror from taking 


Nera to give his Verdict. But, 


— Quid non mas peftora cogis 


Auri . wcra fames? 


80 ſacred is lia Love of Morey, that Con- 
ſcience herſelf muſt vail to it, and not Rand 
in Competicion with ſuch Allurements: Where- 
fore the Law did redouble its Force; nay 


* produced a Decies tantum, ſcil. That 


a Juror taking Reward to give his Verdict, 
ſhall pay ten Times as much as he hath taken; 
which Forfeiture, methinks, ſhould make even 
thole who love Money beſt, refuſe to take Mo- 
ney upon ſuch an Account, becauſe it is like a 
Canker in their Eſtates, depriving them in 
the End, of ten Times more than it brought; 


for which hear the Statute 38 E. 3. cap. 12. 
Item, As to the Article of Jurors, in the Decies tantum: 


34th Year, it is aſſented and joined to the 
ſame, that if any Jarors in Aſſizes ſworn, 

and other Inqueſts to be taken between the 
King and Party, or Party and Party, do any 
Thing take by them or other of the Party, 
Plaintiff or Defendant, to give their Verdict, 
and thereof be attainted by Proceſs contained 
in the ſame Article, be it at the Suit of the 
Party that will ſue for himſelf, or for the King, 
or any other Perſon, every of the ſaid Jurors 
ſhall pay ten Times as much as he bath taken : 
And he that will fue ſhall have the one Half, 


233 


and the King the other Half; and that all the Embrace- , 


Embraceors, that bring or procure ſuch Inqueſts 
in the Country, to take Gain or Profit, ſhall 
be puniſhed in the ſame Manner and Form as 


the Jurors. And if the Juror or Embraceor ſo 
at- 
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attainted have not whereof to make gree, in 
the Manner aforeſaid, he ſhall have the Impri- 
ſonment of one Year. And the Intent of the 
King, of great Men, and of the Commons, is, 
that no Juſtice or other Miniſter ſhall inquire of 
Office, upon any of the Points of this Article; 
but only at the Suit of the Party, or of other, 
as afore is ſaid, 
Upon which Statute there is a Writ called a 
Decies tantum; and who will may bring it, for 
it is a popular Action, and lies, (as you ſee) 
where any of the Jurors, after he is ſworn, ta- 
keth of one Party or of the other, or of both 
Ambidexter. (and then he is called an Ambidexter) any Re- 
| Ward to give his Verdict, &c. And it may be 
brought againſt all the Jurors and Embraceors, 
although they take ſeveral Sums of Money, and 
although the Jury give no Verdict, or a true 
So F N. B. Verdict. But it doth not Jie againſt an Embra- 


ſaith; but for ceor, if he taketh no Money, and embraces, 


my Part, I or taketh Money, and doth not embrace. See 


think he is : F 
es for Bro. Tit. Decies tantum 13. and F. N. B. 171. 


the Statute mentioneth nothing of his taking Money; and in my 
Opinion, the Caſe of 37 H. 6. 13. is full againſt him. 


A Decies tantum lies againſt the Jurors, tho' 
they do not give a Verdict, if they take Mo- 
ney. FCAT. e 


Embraceor, An Embraceor is he that procures the Ju- 


F. N. B 171. rors in the Country, to take Gain or Profit, 
or comes to the Bar with the Party, and ſpeaks 
in the Matter, or ſtands there to ſurvey the 
Jury, c. or to put them in Fear, or ſolicits 
them to find on the one Side or other; and 
this Fellow cloaks his Embracery, under Pre- 
tence of labouring the Jurors to appear, and 

Attornies ill to do their Conſcience: And thus the At- 


Practice. tornies in the Country often take upon them 


to 


other County. 48 A. 5. Mes guære. 


Cb. 1 z. Mi ſ behaviour of the Fury. 


to do, and many Times put in a Word or two 


for their Clients; which Practice deſerves the 
moſt ſevere Puniſhment, next to their getting 
of the Sheriff to return ſuch and ſuch in the 
Jury, which they, having been Under-Sheriffs 


| themſelves, and fo agree with one another, are 


molt expert at. 
But it was ſaid by Rolle Chief Juſtice, That 


a Plaintiff might well intreat one Juror to ap- 
ar, and that it was allowed in the Star- Cham- 
ber, but a Stranger could not labour one Juror 
to appear. 
But Counſellors at Law may plead for their Counſellors. 
Money at the Bar, but they muſt not labour 
the Jury privately; and if they take Money 
for this, they are Embraceors. F. N. B. 171. 
So much doth the Law hate that Jurors Fined for ta- 


_ ſhould privately take Money for their Verdict, king Money 


Here their 


that certain Jurors were fined for taking Mo- dict 
Verdi 


ney after their Verdict, though there was no 
Pre- engagement for it. 39 Aſſſe, p. 19. 

The Practice is otberwiſe at this Day; if it 
were not, the Middleſex Juries would not ſo 
court the Bailiffs to return them, eſpecially to 
Trials at Bar, where five Pounds a Man is a fre- 
quent Gratuity, ſometimes more. 

If a full Jury appear, and ſome are chal- Iſſues, 
lenged off, ſo that the Jury remains for De- Roll. Trial, 
fault of Jurors, the Defaulters ſhall loſe their 531. pl: 1 
Iſſues. 4 H. 6. 7. Otherwiſe if a Jury be © 
ſworn, and one is withdrawn by Conſent. | 

But if there be a Joinder of Counties, and Ibid. pl. 2. 
a Jury of one County appear, and not of the 
other; the Defaulters of that County from 
which enough came, ſhall not loſe their Iſſues, 
becauſe the Inqueſt doth not remain for their 
Default, but for the Default of them of the 


If 


| juror ad- 
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Amerce- Tf the Jurors at the Return of the Penire fa- 
ment. cias make Default, yet they ſhall not be a- 
merced, becauſe the Parties may be claimed at 
the firſt Day, but at the Return of the Habeas 
Corpora they ſhall. 10 E. 4. 19. 1 E. 3. 12. 
Demand ſur If any of the Jurors appears, the Court 
Feine. may charge them to inquire if any of the 
bother Jurors were within the Town after the 
Return; and if they find they were, they 
ſhall be demanded upon a Peine, and if they 
come not, they ſhall be amerced. Roll. Tit. 
Trial, 63 2, 
uror fined A Juror was challenged, and fix other Ju- 
— — rors were ſworn to try the Challenge, who 
when he was found him indifferent, and thereupon the ju— 
challenged. for was demanded, but did not appear; for 
Waich Default he was fined the Value of his 
Lands for a Year; and the other Jurors in- 
quired of the Value, &c. although the other 
Party then would have challenged him when 
he was demanded, ſo that he might have been 
treit; but the Court would not admit this, be- 
cauſe then the King would have loſt his Fine- 
36 A. 6. 7. 
; If a Juror appear, and is adjourned upon 
188 upon pain, and makes Default, in this Caſe, becauſe 
* he ſhall be fined to the Value of his Land 
per Annum, this ſhall be inquired by his Com- 
panions of the Jury, becauſe the Court knows 
; not the Value of his Land, Lib. 8. 41. | 
Fined _ 8! A Verdict was taken from the Foreman of 
Jo before the Jury, to which one of them did not aſſent, 
they were and Damages aſſeſſed to twenty Shillings, 
agreed. in Treſpaſs and Aſſault; and afterwards, e- 
very one {of the eleven were fined, for gi- 
ving their Verdict before they were all agreed. 
40 Aſſize 10. | 


; | Where 


» 
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Where a Jury are to be fined, a Fine joint- The Fine 
ly impoſed on them, is not legal, but they muſt not be 
muſt be ſeverally fined, becauſe the Offence Pint. 
of one, is not the Offence of another. Er 
nemo debet puniri pro alieni delitto. For then 
it might be ſaid, Rutilius fecit, Æmilius plecti- 
tur; El .. 
A Man {truck a Juror at Weſtminſter, (ſit- Puniſhment 
ting in the Court) who paſſed againſt him, and for ſtriking a 
he was thereof indicted and arraigned at the Juror. 
King's Suit, and attainted ; his Judgment was, 
That he ſhould go to the Tower, and ſtay 
there in Priſon all Days of his Life, and that 
his right Hand ſhou!d be cut off, and his Lands 
ſeized into the King's Hands. 41 Aſjiſe, p. 25. 
And now our Juror ſees what Puniſhment it is 
to ſtrike him in the Face of the Court, let him 
hold his Hands from others leſt the ſame Judg- 
ment light on him. 
By the Statute of 27 Eliz. c. 6. It is enact- If | 
ed, That upon every firſt Writ of Habeas Cor- 
pora or Diſtringas, with a Niſi prius, ten Shil- 
lings ſhall be returned as Iſſues, upon every 
Perſon impanelled, and upon the ſecond Writ, 
twenty Shillings, and upon the third, thirty 
Shillings. And upon every Writ that ſhall be ti 
farther awarded to try any Iſſue, to double 1 
the Iſſues laſt afore ſpecified, until a full Jury 1 
be ſworn. NP 7 
And theſe Iſſues being returned upon a Te- 
nant in Fee-fimple, in Tail or for Life, of ano- 
ther, or of himſelf, or in the Right of his Wife ; 
the Land he then hath will be chargeable for 
it, and any Man's Cattle upon this Land. may 
be diftrained for it. | TS 
But if the Under-Sherifl, &c. return a Ju- Not ſum- 
ror ſummoned, who in Truth was not legally moned. 


ſummoned, and therefore doth not appear, 
1 


Attaint. 
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and ſo loſeth Iſſues, the Under-Sheriff ſhall 
pay him double the Value of the Iſſues loſt, 
See the Statutes of 35 H. 8. 6. and the 2 E. 
6. 32. | : : 

And Note; The Law hath been fo careful 
to puniſh all Offenders, who would endea-. 
vour to biaſs and corrupt the Jury; and to 
puniſh the Juries themſelves, if they receive 
Money to give their Verdi&, or any other- 
wile pre-ingage themſelves to any of the Par- 
ties, all which is to the End that a true and 
honeſt Verdict may be given: What Puniſh- 
ment fhail that Jury have which gives a falſe 
Verdict? | 

Such a Puniſhment, that (as J ſaid before) 


in Civil Cauſes, it is without Example: And 
ſurely, if the Jurors did bear it in thcir 


Minds, their Verdicts would be always ground- 
ed upon their Evidence ; and not upon their 


own Intereſt, or any Partiality to either of 


the Parties. 

| Wherefore, if the Jurors give a falſe Ver- 
dict (which is Perjury of the higheſt De- 
gree) upon an Iſſue joined between the 
Parties in any Court of Record, and Judg— 
ment thereupon, the Party grieved may bring 
his Writ of Attaint, in the King's Bench or 
Common Pleas ; upon which twenty-four of the 
beſt Men in the County are to be Jurors, 
who are to hear the ſame Evidence which was 
given to the Petit Jury, and as much as can 


be brought in Affirmance of the Verdict, but 


no other againſt ir. And if theſe twenty-four 


(ho are called the Grand Jury) find it a falſe 


Verdict; then followeth this terrible and hea- 


vy Judgment at Common Law upon the Petit 


ury. 
J 3 1. That. 


EE BO FADE et ES gait: vin — eo XFfod JPA AA pop ah 


a 


t. 


a 


| Ch. 13. Misbehaviour of the Fury: 


239 


1. That they ſhall loſe Liberam legem for Judgment in 
ever, that is, they ſhall be ſo infamous, as Attaint. 


they ſhall never be received to be a Witneſs, 
or of any Jury. 

2. That they ſhall forfeit all their Goods 
and Chattels. 

3. That their Lk and Tenements ſhall be 
taken into the King's Hands. 

. That their Wives and Children ſhall be 
thrown out of Doors. 

5. That their Houſes ſhall be raſed and 
thrown down. 

6. That their Trees ſhall be rooted up. 

f That their Meadow Grounds ſhall be 
ploughed up. 

8. That their Bodies ſhall be caſt into the 
Gaol, and the Party ſhall be reſtored to all that 
he loſt, by reaſon of the unjuſt Verdict. So 
odious is Perjury in this Caſe, in the Eye of the 


Common Law; and the Severity of this Pu- 


niſhment is to this End, Ut pena ad paucos, 
metus ad omnes perveniat ; for there is Miſeri- 
cordia puniens, and there is Crudelitas parcens. 
And ſeeing all Trials of real, perſonal and 
mixt Actions depend upon the Oath of twelve 
Men, prudent Antiquity inflicted this ſevere Pu- 
niſhment upon them, if they were attainted of 
Perjury. 1 Inſt. 294. b. 


But now by the Statute of 23 H. 8. c 
The Severity of this Puniſhment is moderated, 


if the Writ of Attaint be grounded upon that 


Statute. 


But the Party grieved may, at his Election, 


either bring his Wrir of Attaint, at the 
Common Law, © or upon thar Statute ; where- 
fore 


240 Prniſhments attending the Ch. 13. 
fore let the Juror expect the greateſt Puniſh- 
ment, when he offends. 3 Inſti. 163, 222. = 
And ſo I conclude as to the Jurors, only WW + 
with the Words of Forteſcue, Quis tunc (ett 


immemor ſalutis anime ſue fuerit) non formi. 
dine tantæ pena, & verecundia tante infamia We q 


ver itatem non diceret fic Jufatus ? | « 
Who then, though he regard not his Souls n 
Health, yet for fear of ſo great Puniſhment, F 
and for Shame of ſo great Infamy, would not > 
upon his Oath, declare the Truth? E al 
But as to our Practiſer, I would give this MW of 
one farther Advertiſement, which relates allo Tt 
to Jurors. 8. 
When a Verdict ow been given by a fs FH. 
mer Jury in the iame Cauſe, and on the ſame g 
Evidence, it is allowed to give the former m 
Verdict in Evidence, and I have known this ſe 
introduced by the Counſel, as obliging to WF | 
the latter Jury to find accordingly ; intima- WF a: 
ting, that otherwiſe they do (in Effect) per- a: 
jure the former twelve Men; which may - B 
muſe tender Minds, and * them from the A 
ſtrict Inquiry into the Merits of the Cauſe, in 1 
Favour of their Predeceſſors; which is a pa- 7: 
pable Miſtake and Miſinformation, for thele WF E 
Reaſons. i 
1. The ſame Evidence in the former Cauſe | tf 
and Trial (perhaps) was not ſo perſpicuoully W ſr 
delivered as in this. | bl 
2. This latter Jury may be of more ſaga- . © 
cious and n Judgment than the tt 
former. 1 
3. The Directions of the Court (which the þ 
Jury moſt heed) may be more Toy delivered v 
to this Jury. 0 


. 4. The 
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4. The Matter in Conteſt (perhaps) wes 
not in the former Trial ſo clearly managed by 
the Counſel, being not ſo well inſtructed as 
afterwards. | | 

5. And laſtly, ſuppoſing the Evidence e- 
qually delivered by the Witneſſes, apprehend- 


ed by the Jury, directed by the Court, ma- 
naged by the Counſel, yet it is no Perjury or 


Fault to differ in Judgment; for if twenty- 
four Jourymen were to try a Matter of Fact, 
and twelve were of one Opinion, and twelve 
of another, who is in Fault, while they judge 
according to the beſt of their Knowledge and 
Skill, to which (only) they are ſworn ? And 
it is a reaſonable Kindneſs to Jurymen, to make 
good Conſtructions of differing Judgments a- 


mong them, while we ſee how oft Judges them 
| ſelves differ in their Opinions, on a Matter 


ſtaced equally to them all, and that not only 


| as to Matter of Law, but as to Matter of Fact, 


as attending Practiſers may obſerve in Trials at 
Bar, in the ſeveral Judges ſeveral Directions. 
And this I thought good to advertiſe, for that 
I have known Verdicts gained on this unwar- 
rantable Suggeſtion, againſt clear and expreſs 
Evidence, and could inſtance ſome Caſes : Sed 
verbum ſat, Cc. | | | 
As to the Difference betwixt the Judge and 
the Jury, and that Queſtion which has made 
ſuch a Noiſe, viz. Whether a Fury is finea- 
ble for going againſt their Evidence in Court, 
or the Direction of the Fudge? I look upon 
that Queſtion as dead and buried, ſince Bujhel's 
Caſe, in my Lord Vaughan's Reports 135; yet 
ſome of the Aſhes thereof I may ſprinkle here 
without Offence. It doth appear there to have 
been reſolved by all the Judges, upon a fall 
Conference at Serjeants Inn, That a Jury is 
5 not 
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not fineable for going againſt their Evidence, 
where an Attaint lies, And that it is evi 
dent by ſeveral Reſolutions of all the Judges, 
That where an Attaint lies, the Judge cannot 
fine the Jury for going againſt their Evidence 
or Direttion of the Court, without other Miſ. 
demeanor. | 1 

And where an Attaint doth not lie, as in 
Criminal Cauſes upon Indictments, ec. my 
Lord Vaughan ſays theſe Words, That the Court 
could not fine a Fury at the Common Law, where 
Attaint did not lie, I think to be the cleareſt 
Poſition that ever J conſidered, either for Auto- 


rity or Reaſon of Law. And one Reaſon for 


this (which can never be anſwered) is, the 
Judge cannot ſully know upon what Evidence 
the ſury give their Verdict; for they may have 
other Evidence than what is ſhewed in Court, 
They are of the Vicinage, the Judge is a Stran- 
ger: They may have Evidence from their own 
perſonal Knowledge, that the Witneſſes ſpeak 
falſe, which the Judge knows not of; they 


may know the Witneſſes to be ſtigmatized and 


infamous, which may be unknown to the Par- 
ties or Court. | 

And if the Jury knew no more than what 
they heard in Court, and fo the Judge knew 


ſo much as they, yet they might make Diffe- 


rent Concluſions, as oftentimes two Judges do; 
and therefore, as it would be a ſtrange and 
abſurd Thing to puniſh one judge for differing 


with another in Opinion or judgment; lo it 


would be worſe for the Jury, who are Judges 
of the Fact, to be puniſhed for finding againlt 
the Direction of him who is not Judge of the 
Fact But he that would be better ſatisfied in 
this Point, may read that Caſe, and the Au- 
thorities and Reaſons given by my Lord 

Vaughan, 
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Vaughan, whom I mult honour, as a Man of 
great Reaſon. | | 

It is ſhewed in that Caſe, That much of 
the Office of Jurors, in order to their Verdict, 
is Miniſterial, as not withdrawing from their 
Fellows after they are ſworn ; not receiving 
from either Side Evidence after their Oath, not 
iven in Court ; not eating and drinking before 
their Verdict, refuſing to give a Verdict, and 
the like; wherein if they tranſgreſs, they are 
fineable: But the Verdict itſelf when given, 
is not an Act Miniſterial but Judicial, and ac- 


| cording to the beſt of their Judgment; for 


which they are not fineable, nor to be puniſhed 
but by Attaint. > 

Nor can any Man ſhew, that a Jury was ever 
puniſhed upon an Information either in Law or 
the Star-Chamber, where the Charge was only, 


For finding againſt their Evidence, or giving 
| an untrue Verdict, unleſs Imbracery, Suborna- 
tion, or the like, were joined. 


But the Fining and Impriſoning of Jurors Keb. 2 Part 


| for giving their Verdicts, hath ſeveral Times 180, 1 Part 
been declared in Parliament an Illegal and Ar- 5 
bitrary Innovation, and of dangerous Conſe- 

quence to the Government, the Lives and Li- 

berties of the People; this celebrated Trial 

by Juries having been confirmed by many Par- 

* liaments. | 


Littleton, Sect. 368. tells us, That as the Hardres 


* Jury may find the Matter at large, that is, a Rep. 409. 
| Special Verdict, (which the Court cannot re- 1 Inſt. 228. 

| fuſe, if it be pertinent to the Matter put in 

| Iflue) and leave the Law to the Court; ſo if 

| the Jury will, they may take vpon them the 

| Knowledge of the Law upon the Matter, and 

may give their Verdict generally, as is put in 

th ir Charge. As for | ph upon all Ge- 


2 | neral 
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neral Iſſues, as Not guilty pleaded in Tref. 
pals, Nil debet in Debt, Nul tort, Nul diſſei- 
yen in Aſſiſe, Ne diſturba pas in Quare impedit, 
c. Though it be Matter of Law, whether 
the Defendant be a Treſpaſſer, a Debtor, Diſ- 
ſeiſor or Diſturber, in the particular Caſes in 
Iſſue; yet the Jury find not (as in a ſpecial 
Verdict) the Fact of every Caſe by it ſelf, 
leaving the Law to the Court, but find for 
Plaintiff or Defendant upon the Iſſue to be 


tried, wherein they reſolve both the Law and 


the Fact complicately, and not the Fact by it- 
felf. And fo upon Not guilty to an Indictment 
of Felony, Breach of the Peace, Treſpaſs, &. 
and other Caſes where the Law and the Fact 
are complicate and joined, they may determine 
upon both; yet I muſt give them my Lord 
Coke's Caution, which .is, That although the 
Jury, if they will, may take upon them the 
Knowledge of the Law, and give a general 
Verdict, yet it is dangerous for them lo to do; 
for if they do miſtake the Law, they run into 
the Danger of an Attaint. Therefore to find 
the Matter ſpecially, is the ſafeſt Way where 
the Caſe is doubtful. 

And to end, as I began, That Decantatun 
in our Books (as my Lord Vaughan calls it) 
Ad quæſtionem fucti non reſpondent Judices, ad 
quaſtionem legis non reſpondent Juratores, lite- 
rally taken, is true; for if it be demanded 
What is the Fact? the Judge cannot anſwer it. 
If it be asked what the Law is in that Caſe? 
the Jury cannot anſwer it. But upon the Ge- 
neral Iſſue, if the Jury be asked the Queſtion, 
Guilty or not? which includes the Law, they 
reſolve both Law and Fact, in anſwering 
Guilty or Not guilty. So as tho' they anſwer 
not ſingly to the Queſtion what is the Law? 

| | yet 
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yet they determine the Law in all Matters 
where Iſſue is joined and tried, but where 


the Verdict is ſpecial. But in ſuch Cafes the 


Judge cannot of himſelf anſwer or determine 
one Particle of the Fact, but muſt leave it to 
the Jury, with whom let it reſt and continue 


| for ever, as the beſt Kind of Trial in the World 
for finding out the Truth; and the greateſt 
Safety of the juſt Prerogatives of the Crown, 


and the juſt Liberties of the Subject; and he 


| which defires more for either of them, is an 
| Enemy to both. 


CHAP. XIV. 


| The Learning of General Verdif#s, Spe- 


cial Verdict, Privy Verditts, and 
Verdifts in open Court; and where 
the Inqueſt ſhall be taken by De- 
fault, Inqueſls of Office, &c. Ar- 
reſt of Fudament, Variance betwixt 
the Nar. and the Verdict, &c. 


ERDIT or Nit; in Latin, Fire 


dictum, quaſi dictum veritatis, as Judi- 


cium eſt quaſi Juris dictum, is the Anſwer and 
| Reſolution of thoſe twelve Men, concerning 
the Matter of Fact referred to them by the 
Court, upon the Iſſue of the Parties. And 
this is the Foundation upon which the Judg- 

ment of the Court is built, for ex facto jus 
oritur; the Law ariſeth from the Fact; where- 
fore it is no Wonder, that the Law hath ever 

been ſo curious and cautelous, as not to believe 
8 K3-- | the 
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Verdict. 
1 Inſt. 226. 


* 
if 
| 
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the Matter of Fact, until it is ſworn by twelve 

The Credit ſufficient Men of the Neighbourhood where 
of Verdics. the Fact was done, whom the Law ſuppoſeth 
to have moſt Cognizance of the Truth or Falſe- 

hood thereof, which being ſworn (for the 

Words are, Juratores pradict. dicunt ſuper 


ſacram. ſuum, Cc.) is the Verdict whereof we 


now treat: And ſuch Credit doth the Law 
give to Verdicts, that no Proof will be admit- 
ted to impeach the Verity thereof, ſo long as 
the Verdict ſtands not reverſed by Attaint, And 
therefore upon an Attaint, no Superſedeas is 
grantable by Law. Plo. Com. 496. — 
And it is worth our Obſervation, that the 
Law ſeems to take more Care of the Fact, than 
of herſelf; for the major Part of the Judges 
give the Judgment of the Law, tho? the o- 
ther Judges diſſent. But every one of the 
twelve Jurors muſt agree together of the Fact, 
before there can be a Verdict, which muſt be 
delivered by the firſt Man of the Jury. 29 4/- 
fixes, pl. 27. | | 
General or And this Verdict is of two Kinds, wiz. one 


Special. general, and the other ſpecial, or at large. 
General Ver. The general Verdict is politively, either in 
ditt. the Affirmative or Negative; as in Treſpaſs, 


upon Not guilty pleaded, the Jury find Guilty 
or Not guilty; and ſo in an Aſſize of Novel 
diſſeiſin, brought by A. againſt B. the Plain- 
tiff makes his Plaint, Quod B. diſſeiſivit eum 
de 20 Acris terra, cum pertinentiis: The Te- 
nant pleads, Quod ipſe nullam injuriam ſeu 
diem præfato A. inde fecit, &c. The Re- 
cognitors of the Aſſize do find, quod predic?” 
B. injuſte & fine judicio diſſeiſiuit prædict“ A. 
de præadict 20 Acris terre cum pertinentiis, 


c. This is a general Verdict. 1 Inſt. 2 26. b. 
| A ſpe- 
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called, becauſe it findeth the ſpecial Matter at 
large, and leaveth the Judgment of the Law 
thereupon to the Court; of which kind of 
Verdict it is ſaid, Omnis Concluſio boni & 
veri judicii ſequitur ex bonis & veris præmiſſis, 
& dictis Juratorum. And as a ſpecial Verdict 
may be found in common Pleas, ſo may it alſo 
be found in Pleas of the Crown, or Criminal 
Cauſes that concern Life or Member. 


And it is to be obſerved, that the Court The Coure 


Cannot re- 


cannot refufe a Special Verdict, if it be perti- 
nent to the Matter in Iſſue. 1 Inſt. 228. 


It hath been queſtioned, whether the Jury , Special 
could find a Special Verdict, upon a Special my 
Point in Iſſue, or no, as they might upon the be found 


eneral Iſſue. But this Queſtion hath been upon any 
Iſſue, as up- 


on an 44. 


fully reſolved in many of our Books; firſt in 
Plo. Com. 92. It is reſolved, That the jury 
may give a Special Verdict, and find the Mat- 
ter at large, en cheſcun iſſue en le monde, ſo that 
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A ſpecial Verdict, or Verdict at large, is ſo Special Ver- 


dict. 


1 Inft, 226. 


Ibid, 


fuſe it. 


hoc, &c. 


the Matter found at large, tend only to tbe 


Iſſue joined, and contain the Certainty and 


Verity thereof. Lib. 9. 12. 
And in 2 Iuſt. 425. upon Collection of ma- 


ny Authors, it is ſaid, That it hath been re- 
ſolved, that in all Actions real, perſonal and 
mixt, and upon all Iſſues joined, general or 


ſpecial, the Jury might find the ſpecial Matter 


of Fa&, pertivent and tending only to the 


Iſſue joined, and thereupon pray the Diſcretion 
of the Court for the Law. And this the Ju- 
rors might do at Common Law, not only in 
Caſes between Party and Party, but alſo in 
P.eas of the Crown at the King's Suit, which 
is a Proof of the Common Law. And the 


Statute of Moeſtminſter the 2. cap. 30. is but 


an Affirmative of the Common Law. 
Kg. And 


q- 
| 
t 
{3 
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A Freehold And as this ſpecial Verdict is the ſafeſt for 
6 eee the Jury, 1 Iuſt. 228. ſo in many Caſes it is 
2 moſt advantageous to the Party, and helps him 

de found by Where his own Pleading cannot. As for Ex- 
Verdict, © ample, faith Littleton, Set. 366, 367, 368. 
though it Albeit a Man cannot in any Action plead a 
cannot be Condition, which toucheth and concerns a 
— Freehold, without ſhewing Writing of this; 
pet a Man may be aided upon ſuch a Condi- 
tion, by the Verdi& of twelve Men, taken at 
large in an Aſſize of Novel diſſeiſin, or in any 
other Action, where the Juſtices will take the 
Verdict of twelve Jurors at large: As put the 
Caſe, a Man ſeized of certain Land in Fee, 
letteth the ſame Land to another for Term of 
Life, without Deed, upon Condition to ren- 
der to the Leſſor a certain Rent, and for De- 
fault of Payment, a Re- entry, Cc. By Force 
whereof the Leſſee is ſeized as of Freehold ; 
and after, the Rent is behind, by which the 
Leſſor entreth into the Land, and after the 
Leſſee arraign an Aſſize of Novel diſſeiſin of 
the Land againſt the Leſſor, who pleads, that 
he did no Wrong nor Diſſeiſin. And upon this 
an Aſſize is taken. In this Caſe, the Recog- 
nitors of the Aſſize may ſay, and render to the 
Juſtices their Verdict at large, upon the whole 
Matter; as to ſay, that the Defendavt was 
ſeized of the Land in his Demeſne as of Fee, 
and ſo ſeized let the ſame Land to the Plain- 
tiff for Term of his Life, rendring to the Leſ- 
ſor ſuch a yearly Rent, payable at ſuch a Feaſt, 
cc. upon ſuch Condition, that if the Rent 
were behind at any ſuch Feaſt, at which it 
ought to be paid, then it ſhould be lawful for 
the Leſſor to enter, &c. By Force of which 
Leaſe the Plaintiff was ſeized in his Demeſne 
as of Freehold; and that afterwards, a 
; ent 
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Rent was behind at ſuch a Feaſt, &c. By 
which the Leſſor entred into the Land, upon 
the Poſſeſſion of the Leflee. And pray the 
Diſcretion of the Juſtices, if this be a Diſſeiſin 


done to the Plaintiff or not. Then, for that 


it r engage the Juſtices, that this was no 
Diſſeiſin to the Plaintiff, inſomuch as the En- 
try of the Leſſor was congeable on him, the 
Juſtices ought to give Judgment, that the 
Plaintiff ſball not take any Thing by his Writ 
of Aſſize; and ſo in. ſuch Caſe the Leſſor 
ſhall be aided, and yet no Writing was ever 
made of the Condition; for as well as the 
Jurors may have Conuſance of the Leaſe, they 
alſo may as well have Conuſance of the Con- 
dition, which was declared and rehearſed upon 
the Leaſe. "It 
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In the ſame Manner it is of a Feoffment in Littleton, 
Fee, or a Gift in Tail, upon Condition, al- Sea. 367. 


though no Writing was ever made of it. And 
as it is ſaid of a Verdict at large, in an Aſſize, 
Cc. In the ſame Manner it is of a Writ of 
Entry, founded upon a Diſſeiſin, and in all 
other Actions where the Juſtices will take the 
Verdict at large, there where ſuch Verdict at 
large is made, the Manner of the whole Entry 
is put in Iſſue. 

But in Aſſize of Rent, it cannot be found 
to be upon Condition, unleſs they alſo find 
the Deed of the Condition. Rol. Trial 690. 
P. pl. 4. 

So of a Confirmation in Fee to Leſſee for 
Years. Ibid. pl. 5. | 

Per Hale Chief Juſtice, Guildhall, Hill, 1671. 
A Special Verdict may be found as to Dama- 
ges in an Action of the Caſe; as the Caſe 
was there, viz. Pro Quer', and if ſo, &c. then 
ſuch Damages; if fo, &c. then Damages 

— ſuch ; 
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ſuch; and he ſaid, He had known it fo done in 
Debt, and the Damages three Mays. 
General Alſo in ſuch Caſe where the Inqueſt may 
=. 68. give their Verdict at large, if they will take 
Note: The upon them the Knowledge of the Law upon 
Court cannot the Matter, they may give their Verdict ge- 
refuſe a ge- nerally, as is put in their Charge; as in the 
neral Ver- Caſe aforeſaid, they may well ſay that the 
dick, if the Leſſor did not diſſeiſe the Leſſee, if they will, 
N rc. | 
nd it; it 
was ſo held before Juſtice Myndbam, Lent Aſſizes, 1681. in Ver- 
don's Caſe, at Cambridge. | 


The Jury may likewiſe find Eſtoppel, which 
cannot be pleaded, as in the ſecond Report, f. 4. 
it well appears, where one Goddard, Admi- 
niſtrator of James Newton, brought an Ac- 
tion of Debt againſt John Denton, upon an Ob- 
ligation made to the Inteſtate, bearing Date the 
4th Day of April, Anno 24 Eliz. The De- 
fendant pleaded, that the Inteſtate died before 
the Date of the Obligation, and ſo concluded, 
that the ſaid Eſcript was not his Deed ; upon 

which they were at Iſſue. LA 
And the Jury found, that the Defendant de- 
livered it as his Deed, July 30, Anno 23 Elix. 
and found the Tenor of the Deed in hec ver- 
ba, Noverint Uni verſi, & c. Dat. 4 Aprilis, An- 
0 24 Elix. And that the Defendant. was a- 
Jive 30 July, Anno 23 Elix. And that he 
died before the ſaid Date of the Obligation, 
and prayed Conſideration of the Court, if this 
was the Defendant's Deed: And it was ad- 
judged by Anderſon Chief Juſtice, H/yndbam, 
Periam and Walmſley, that this was his Deed ; 
and the Reaſon of the Judgment was, that al- 
though the Obligee in pleading cannot alledge 
the Delivery before the Date, as it is adjudged 
2 2" 
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in 12 H. 6. 1. which Caſe was affirmed to Ne, That a 


be good Law, becauſe he is eft d t Deed may 
A | | dorfer e be pleaded 


an Averment againſt any Thing expreſſed in 
the Deed; yet the Jurors, who 15 ſworn * 
ad veritatem dicend. ſhall not be eſtopped. the Date, 
For an Eſtoppel is to be concluded to ſpeak the not before, 
Truth, and therefore Jurors cannot be eſtopped becauſe it 


- * ſhall not be 
becauſe they are ſworn to ſpeak the Truth, intended 


written before the Date, which may be after the Date, 12 H. 6. 1. 
As in Waſte ſuppoſed in A. to plcad that 4. is a Hamlet in B and 
not a Town of itſelf, admitteth the. Waſte, &. 9 H. 6. 66. and the 
jury cannot find No Waſte, for that would be againſt the Record. 


But if the Eſtoppel, or Admittance, be Eſtoppel, 
within the ſame Record in which the Iſſue is 110 
joined, upon which the jurors give their Ver- * 
dict, there they cannot find any Thing againſt 
this, which the Parties have affirmed and ad- 
mitted of Record, although it be not true; ſor 
the Court may give Judgment upon a Thing 
confeſſed by the Parties, and the Jurors are - 
not to be charged with any ſuch Thing, but 
only with Things in which the Parties vary. 
2 Coke 4. | 
So Eſtoppels which bind the Intereſt of the 
Land, as the taking of a Leaſe of a Man's 
_ own Land by Deed indented, and the like, 
being ſpecially found by the Jury, the Court 
ought. to judge, according to the ſpecial Mat- 
ter ; for albeit Eſtoppels regularly muſt be 
pleaded and relied upon, by apt Concluſion, 
and the Jury is ſworn ad veritatem dicend. yet 
when they find veritatem facli, they purſue 
well their Oath, and the Court ought to 
judge according to Law. So may the Jury 
find a Warranty being given in Evidence, 
though ir be not pleaded, becauſe it bindeth Warrant 
the Right, unleſs it be in a Writ of Right, not pleaded. 
| when 


Cro, 110. - 
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when the Miſe is joined upon the meer Right. 


1 Inſt. 227. = * 7 hat 
Uneertain Verdicts ought to be ſuch, that the Court 
Verdicts. may go clearly to judgment thereon, and 
therefore Verdicts finding Matter incertainly, 
or ambiguouſly, are inſufficient and void, and 
no Judgmeut ſhall be given thereupon, As if 
an Executor plead Plene Adminiſtravit, and 
Iflue is joined thereon, and the Jury find that 


the Defendant hath Goods within his Hands to 


be adminiſtred, but find not to what Value, 


this is an Uncertainty, and therefore an inſuf- 


ficient Verdict. Lib. 9. 74. 1 Inſt. 227. 
Special Ver- In all ſpecial Verdicts, the Judges will not 
dick. adjudge of any Matter of Fact, but this which 
the Jury declare to be true of their own find- 


ing. And therefore the Judges will not adjudge 


upon an Inquiſition, or aliquid Tale ſound at 

large in a ſpecial Verdict, for their finding of 

this is not an Affirmation, that all which is in 

this is true. Siderf. 2 Part 86. | | 

The Office of It is the Office of the Jurors to ſhew the 
the Jury. Verity of the Fact, and leave the Judgment of 
the Law to the Court. And therefore, upon 


an Indictment of Murder, Quod felonice per- 


cuſſit, &c. If the Jury find percuſſit tantum, 
yet the Verdict is good ; for the Judges of the 
Court are to reſolve upon the Special Matter, 
whether it was felonice, and fo Murder, or 
not, Lib. 9. 69. And if the Court adjudge it 
Murder, then the Jurors, in the Concluſion of 


their Verdict, find the Felon guilty of the 


Murder contained in the Indictment. | 


| verdi&find- - A Verdict that finds Part of the Iſſue, and 


ing Part of finding nothing for the reſt, is inſufficient for 


the _ the whole, becauſe they have not tried the 
aft. 127. whole Iſſue wherewith they are charged: As 


Moor 406. 


if an Information of Intruſion be brought a- 
gainſt 
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gainſt one, for intruding into a Meſſuage and 
an hundred Acres of Land: Upon the General 
Iſſue, the Jury find againſt the Defendant for 
the Land, but ſay nothing for the Houſe; this 
is inſufficient for the whole. 5 . 

But if the Jury give a Verdict of the whole Finding 
Iſſue, and of more, Cc. that which is more more than 
is Surpluſage, and ſhall not ſtay Judgment * 
For Utile per inutile non vitiatur. Leon. 1 Part Where fatal, 
66. Cro. 1 Part 130. But neceſſary Inci- Sid. 96. 
dents required by Law, the Jury may find. Keb. 1 Part 
Sa,, 7 289. 

If the Iſſue be upon a Deſcent, and the 
Jury find the ſame, and a continual Claim, 
that as to the continual Claim is Surpluſage. 

7 H. 6. 8, 9, 10. | | 
An Action of the Caſe on Deceit was brought, 
for that he ſold unto the Plaintiff two Oxen, 
and warranted them to be ſound; on Not 
guilty, the Jury found him Guilty as to one, 
and Not guilty as to the other; and good; for 
that the Action was founded not on the Con- 
tract, but the Deceit. 3 Cro. 884. Gravenor 
and Miete. F 

In Debt the Plaintiff declares, that he had 
Judgment againſt Baron and Feme for a Debt 
of the Wife's, dum ſola, &c. that they were 
in Execution, and ſuffered to eſcape; the Jury 
found the Husband only in Execution, and 
eſcaped, and Judgment for the Plaintiff, Ro- 
berts verſus Herbert, Hill. 12 Car. 2. C. B. 

1 Sid. 5. Dy 

In ſome Caſes the Verdi& may be found for 
the Plaintiff, and yet he may be barred. Barred, 
As 40 Af. 6. in a Mortdanceſtor, all the 
Points of the Writ found for the Plaintiff, and 
yet he was barred for this Reaſon, for although 
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Where the 
Verdict 
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he was Heir to, his Father, yet becauſe the el- 


der Brother by the Half Blood did. enter, he 
was barred... l: | 


„ 
Jury ought to find more than is put in Iſſue, 


ought to be otherwile their Verdict is not good; and there- 


of on than fore they ate to aſſeſs Damages and Coſts, be- 
cauſe it is Parcel of their Charge, as a Conſe- 


is in the 
Iſſue. 


quent upon the Iſſue, though it be not Part 
of the Iſſue in Terminis, Lib. 10, 119. 


Damages by 
the firſt In- 
queſt. 


Attaint. 


Damages by 
the firſt In- 
queſt: 


A Verdict muſt be ſufficient in Matter and 
Form, be the ſame Special or General, and 


therefore they mult find Damages and Cofts 
where the ſame ought to be found. v3] 


So in Treſpaſs againſt two, one comes and 


pleads Not guilty, and is found Guilty. In this 
Cafe, the txlt Inqueſt ſhall aſſeſs Damages for 


the whole Treſpaſs, by both Defendants; and 
afterwards the other comes and pleads Not 


guilty, and is found Guilty: The finding of 


Damages by the firſt Inqueſt, to which he was 
not Party, ſhall bind him; and therefore if the 
Damages are outrageous and exceſſive, the 


Defendant in the laſt Inqueſt ſhall have an At- 
taint. Lib. 10. 119. 112 3 
So in Treſpaſs, Quare clauſum fregit, if Iſ- 


ſue be joined upon a Feoffment, and the Jury 


give outrageous Damages, an Attaint lies; for 
the Inquiry of Damages is conſequent and de- 
pendent upon the Iſſue, and Parcel of their 
Charge. 14d. | N 5 

In the 11th Report, fol. 5. It was reſolved, 
That in Treſpaſs againſt two, where one comes 


and appears, Cc. againſt whom the Plaintiff 


declares with a fimul cum, ec, who pleads, 
and is found Guilty, and Damages aſſeſſed by 
the Inqueſt, and afterwards the other comes 
and pizads, and is found Guilty; the Defen- 

| dant 


— 646 — ne EEE EO OTH AEDT rn 


d a MM. > wh @ oo of 


Ch. 14. and of arreſting Judgments. 255 
dant which pleaded laſt ſhall be charged with . 
the Damages taxed by the firſt Inqueſt; for the 
Treſpaſs which the Plaintiff: had made joint 
by his Writ and Count, and done at one 
Time, cannot be ſevered by the Jurors, 
if, they find the Treſpaſs to be done by all, 
at one and the ſame Time as the Plaintiff de- 
clared. 92 1 . 
So in Treſpaſs againſt divers Defendants, if Several Da- 
they plead Not guilty, or ſevera] Pleas, and mages. _ 
the Jury find for the Plaintiff in all, the Jurors Je Devant, 
cannot aſſeſs ſeveral Damages againſt the De- 2 7 5. 
fendants, becauſe all is but one Treſpaſs, and 
made joint by the Plaintiff, by his Writ and 
Count. And although that one of them was 
more malicious, and de facto did more and 
greater Wrong than the others, yet all came 
to do an unlawful Act, and were of one Party, 
ſo that the Act of one is the Act of all of the 
ſame Party being preſent. But in Treſpaſs a- 
gainſt two, if the Jurors find one Guilty at 
one Time, and the other at another Time, 
there ſeveral Damages may be taxed. But if 
the Plaintiff bring an Action of Treſpaſs a- 

ainſt two, and declare upon a ſeveral Treſ- 
paſs, his Action ſhall abate. And this is the 
Diverſity between the finding of the Jury, and 
the Confeſſion of the Party. © © 

And in Treſpaſs, where the Defendants plead 14d. 7. 
ſeveral Pleas, all triable by one Jury, and they 
find generally for the Plaintiff, the Jurors can- 
not ſever the Damages; if they do, their Ver- 
dict is vicious. XY - | 

If the Declaration be on ſeveral Damages, Detinue. 
touching every Part in ſeveral, the Verdict 
ought to find the Damage ſeveral, as the De- 
claration is. 


So in Waſte, for every ſeveral Parcel. | Waſte. 
| So 
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Premunire. 


Forcible 
Entry. 


Tr eſpa ſs. 
Jeofail, 


Coſt. 


Judgment : 


de melioribus 
dampnit. 
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So ins Præmunire, againſt the Principal 
and Acceſſary. 

So in a forcible Entry, where ſome are 
found to detain forcibly, and others to entet 
forcibly. 


If one be found Guilty of ſeveral Treſpaſſes, | | 


the Damages may be entire. | 
If one of the Iſſues be a Jeofail, and the Da- 


mages intirely aſſeſſed, tis ill in both. 


But Coſt in theſe Caſes muſt be intire. 

But in Treſpaſs againſt two, where one ap- 
pears and pleads Not guilty to a Declaration 
againſt him, with a Simul cum, c. and aſter- 
wards the other appears and pleads Not guilty 
to a Declaration agaidſt him alſo, with a Simul 


| cum, Cc. Whereupon two Penire fac. iſſue 


Damages. 
11 Coke 6. 


Writ of In- 
quiry. 


out, and one Iſſue tried after the other, and 
ſeveral Damages aſſeſſed: In Judgment of the 
Law, the ſeveral Juries give one Verdict, all 
at one Time, and the Plaintiff hath his Election 
to have Judgment de melioribus dampnis, b 


any of the Inqueſts. And this ſhall bind all, 


but fiat niſi una Executio. 
It is a Maxim, That in every Caſe wheie 
an Inqueſt is taken by the Miſe of the Parties, 


by the ſame Inqueſt ſhall Damages be taxed by 


all. And in Mich. 39 H. 6. fol. 1. in an Ac- 
tion of Treſpaſs againſt many, (who pleaded 


in Bar the Term before) and one of them 


made Default, which was recorded: There it 
is reſolved by all the Court, That ſor ſaving 
of a Diſcontinuance, a Writ of Inquiry of Da- 


mages ſhall be awarded; but none ſhall iſſue 
out, becauſe he ſhall be contributory to the 


Damages taxed by the Inqueſt, at the Miſe of 
the parties, if it be-found for the Plaintiff: 


And if it be found againſt the Plaintiff, then the 


Writ of 7 ſhall iſſue ſorth. 


2 And 
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And the Reaſon wherefore no Writ ſhall 14: 
iſſue out at firſt, to inquire of Damages, un- 
til, Cc. is, becauſe that if a Writ ſhould iſſue 
out, and be executed, this is nothing but an 
Inqueſt of Office, and not at the Miſe of the 
Parties; and yet this Inquiry (if it might be 
allowed) ought to ſerve for all the Damages; 
for Inquiry of Dainages ſhall not be twice, and 
the others which have pleaded to the Inqueſt, 
if the Iſſue, be found againſt them, ſhall be 
chargeable to thoſe Damages which are found 
by the Inqueſt of Office, and if they be ex- 
ceſſive they ſhall have no Remedy, although 
there be no Default in them: For they can- 
not have an Attaint, becauſe it is but an In- 
queſt of Office. | 
So in Treſpaſs of Aſumpfit againſt two, if 
one confeſs the Action, or let it go by Nel 
dic. and the other plead, the Jury upon the 
Iſſue thall aſſeſs the Damages againſt both. 
Keb. 1 Part 623. EE | 
But in Treſpaſs againſt two, who plead Damages by 
Not guilty, ec. ſeverally; and ſeveral Yenire the firſt In- 
facias's awarded, the Inqueſt which firit paſſes, 1105 6 
ſhall aſſeſs Damages for all, and the ſecond 85 
Inqueſt ought not to aſſeſs Damages at all, 
but that the Defendant ſhall be contributary 
to the Damages afleſſed by the firſt Jury, not- 
withſtanding he is not Party to it; yer if 
theſe Damages be exceſſive, he ſhall have an 
Attaint, becauſe, though he is a Stranger to 
the Iſſue, yet in Law he is privy in Charge. 
And ſo no Damage or Miſchief can accrue to 
him in this Caſe. | 
Now let us ſee when ſomething is left out Verdict, 
of the Verdict, which the Jury ought to have ue — 
inquired of, whether it may be ſupplied by Wiäkt f 1 


Matter ex poſt facto; and how: And for this, quiry, Eye. 
| 8 know, Vide hic, cap. 6. 
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know, That if Damages be left out of a Ver- 
dict, this Omiſſion cannot be ſupplied by 
Writ of Inquiry of Damages; for this would 
prevent the Defendant of his Remedy by 
Attaint, which would be very miſchievous ; 
for then ſuch Omiſſion might be on Purpoſe 


119. 5 
And the Rule is, That when the Court ex 
Officio ought to inquire of any Thing, upon 
which no Attaint lies, there the Omiſſion of 
this may be ſupplied by a Writ of Inquiry of 
Damages; as in a Quare Impedit, if the Jury 
omit to inquire of theſe four Things, that is 
to ſay, de plenitudine, ex cujus præſentatione, fi 
tempus ſemeſire tranſierit, and the Value of 
the Church per Annum, there the Plaintiff may 
have a Writ to inquire of theſe Points, Dyer 
241, 260. becauſe of theſe no Attaint lies, as 
it is holden in 11 H. 4. 80. becauſe that as to 
theſe, the Inquelt is but of Office. But in all 
Caſes, where any Point is omitted, whereof 
an Attaint lieth, there this ſhall not be ſup- 
Keb, 1 Part plied by a Writ of Inquiry, upon which no 


the Jury find Damages and Coſt, and no Va- 
lue, as they ought, this ſhall not be ſupplied 


ſon aforeſaid. Et fic in fmilibus. Ibid. 


Starure 17 Car. 2. 7. the Jury inquired of the 
Value of the Cattle, /. 55 J. and da. 12 d. 
But they did not inquire what Rent was Ar- 
rear: And it was moved to ſupply it by a new 
Writ of Inquiry, as in a Quare Impedit ; but 
it was anſwered, that the Statute ſays, in Caſe 
of a Nonluit, the ſame jury ſhall inquire of 
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to deprive the Plaintiff of his Attaint. Lib. 10. 


882. Attaint liech. And therefore in Detinue, if 


by Writ of Inquiry of Damages, for the Rea- 


In Replevin. The Plaintiff was vonſuit, And upon the 


| the 


T ( 
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the Value of the Cattle, and the Rent-Arrear. 
Sid. 480. Keb. 2 Part 409. 

A Verdict upon an Iſſue of Miſnomer, plead- Abatement, 
ed in Abatement, is peremptory ; and if the 
Jury omit to find Coits, they cannot be ſup- Coſts, 
plied by a Writ of Inquiry, &c. Keb. 2 Part 
345» | 
Rs how then? What, ſhall the Plaintif Verdi ſer 
loſe the Benefit of his Verdict, becauſe the #fide, be- 
Jury aſſeſſed no Damages, or did inſufficient- aufe the 


ly aſſeſs them? Certainly in ſuch Caſes where gn not 


Damages are only to be recovered, he muſt 


loſe the whole Benefit of his Verdi& ; but 
where any Thing elſe is to be recovered be- 
ſides Damages, as in Debt, Ejectment, Cc. Relcaſe Da- 
he may releaſe his Damages and have Judg- mages. 
ment upon his Verdict as to the reſt. And ſo 
where Damages are to be recovered, if Part Carter'sRep. 
of them are aſſeſſed inſufficiently, and Part 51. 
well, he may have Judgment for thoſe Dama- Verdi& ſer 
ges well aſſeſſed. And oftentimes the Inſuffi- aſide in Part, 
ciency of the Declaration ſhall ſer aſide the for Inſuffiei- 
Verdict; as if an Action upon the Caſe be meal, up mo 
. ation. 

brought upon two Promiſes, and one of them | 
be inſufficiently laid, and the Verdict give in- 
tire Damages, this is naught for the whole; 
but if the Damages had been ſeverally aſſeſſed 
upon the ſeveral Promiſes, then the Verdict 
as to the Promiſe well laid ſhould have ſtood. 
Litt. Rep. 6. 2 Keb. 488. | 

In the 11th Report, f. 56. Marſh brought a Releaſe of 
Writ of Annuity againſt Bentham, and the Damages 
Parties deſcended to Iſſue, which was tried for NT Os 
the Plaintiff, and the Arrearages found, Ge. were aſſeſſed. 
But the Jurors did not aſſeſs any Damages or 
Coſts; which Verdict was inſufficient, and 


could not be ſupplied by Writ of Inquiry of 


Damages: Wherefore the Plaintiff releaſed his 


$2 Da- 


* 


well aſſeſſed. 
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Damages and Coſts, and upon this had Judg- 


Writ of Error, and aſſigned the Error aforeſaid, 
ſcil. the Inſufficiency of the Verdict; ſed Ju- 
dicium affirmatur, . becauſe the Plaintiff had re- 
leaſed his Damages and Colts, which is for the 
Benefit of the Defendant, | 

In Detinue of Charters, on Non detinet, Ver- 
dict for the Plaintiff, and Damages, but the 
Jury did not find the Value of the Deeds, and 

a Writ of Inquiry was awarded to that Pur- 
pole, and returned, and ruled good; and by 
Twiſden Juſtice, Debt againſt Executor, who 
pleads plene, &c. and it is found againſt him, 
and the Jury gave no Damages, that cannot 
| be aided by Writ of Inquiry. Burton verſus 
1 Sid. 246. Robinſon, Paſch. 17 Car. 2. B. R. 
Releaſe of In Dyer, 22 Elix. 369, 370. in a Writ of 
Damages Ejectione Cuſtodiæ terre & haredis, the Jurors 
where they aſſeſſed Damages intirely, which was inſuffi- 
Veſe Pore, cient, for it lay not for the Heir; yet the 
Plaintift releaſed his Damages, and had Judg- 
ment for the Land: And Note, That inſuffi- 

cient Aſſeſſment of Damages, and no aſleſſing 

is all one. | 5 | 
Damages The Jury ought to aſſeſs no more Damages 
and Coſts. pro injuria illata, than the Plaintiff declares 
ſor; but they may aſſeſs ſo much, and more- 
over give Colts, which is called Expenſe litis; 
though in the proper and genera] Significa- 
tion Dampnum allo comprehends Coſts of Suit, 
as the Entry, reciting both Damages and Colts, 
well affirms, ſcil. Quæ dampua in toto fe attin- 

| unt ad, Oc. 

{oreDama- But if the Jury do aflefs more Damages 
ges than the than the Plaintiff declares for, the Plaintiff 
- org may remit the Overplus, and pray Judgment 

for the Relidue, as in the 10th Report, f. 115. 
| | : | | In 


ment; upon which the Defendant brought 2 
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In Treſpaſs, the Plaintiff declared ad damp- 

num, Cc. 40 J. At the Trial the Jury aſſeſſed 

Damages occaſione tranſgreſſionis prædid ad 49 1. 

And for Colts of Suit 20s, Upon which Ver- 

dict, the Plaintift, at the Day in Bank, re- 

mitted 9 /. Parcel of the ſaid 491. aſſelſed for 
Damages, and prayed Judgment for 40 J. (to Damages re- 
which Damage he had Counted) with Increaſe mitted. 

of Coſts of Suit, and had 91. de Incremento 

added by the Court, which in all amounted to 

50 J. and had his Judgment accordingly ; upon 

which a Writ of Error was brought, and the 
Judgment affirmed. 

For as in real Actions, the Demandant ſhall 13:4. 115. 
not count to Damages, &c. becauſe it is in- 
certain to what Sum the Damages will a- 
mount, by reaſon he is to recover Damages 
pendant le Brief; ſo in the Caſe of Coſts, he 
ſhall recover for the Ex pences depending the 
Suit, which being uncertain cannot be com- 
prehended in the Count, becauſe the Count 
extends to Damages paſt, and not to Expen- 
ces of Suit. For in perſonal Actions he Counts es] 77 
to Damages, becauſe he ſhall recover Damages real and per- 
only for the Wrong done, before the Writ fonalAQtions. 
brought, and ſhall not recover Damages for 
any Thivg pendant le Brief. But in real Ac- 
tions, the Demandant never counts to Dama- 
ges, becauſe he is to recover Damages alſo, 
pendant le Brief, which are incertain. 

The Jury may, if they will, aſſeſs the Da- Damages 
mages and Coſts intirely together, without and Coſts in- 
making any Diſtinction, 18 E. 4. 23. But then * 
they muſt not aſſeſs more Damages and Coſts 
than the Damages are which the Plaintiff 
counts to, for if they do, the Plaintiff ſhall 
recover only ſo much as he hath declared for, 


without any Increaſe of Cofts, becauſe the 
1 Court 


% 


_ The Learning of Verdidts, Ch. 14. 


( 
Court cannot diſtinguiſh how much they in- | 
tended for Coſt, and how much for Damage. t 
19Coke 117. As in 13 H. 7. 16, 17. one Darrel brought ( 
a Writ of Treſpaſs, and counted to his Da- , 
mage twenty Marks; the Defendant pleaded t 
Not guilty, and the Jury taxed the Damages j 
and Coſts of Suit jointly to twenty-two Marks, | 
and the Verdict was held to be good for tweaty c 
Marks, and void for the Reſidue, becauſe it t 
dota not appear how much was intended for I 
Damages, and how much for Coſts; ſo that I 
there may be more Damages than the Plaintiff r 
declared for, or leſs, and ſo the Court knows { 
not how to increaſe the Coſt ; wherefore be v 
ſball have Judgment but for twenty Marks, by t 
Dy Fs reaſon of the Incertainty. | 

Verdilt a- Where a ſpecial Verdict is not entered ac- t 
mended by , | | | 
| the Notes. cording to the Notes, the Record may be a- 0 
8 mended and made agree with the Notes at any is 
Time, though it be three or four, &c. Terms A 
aſter it is entered. Lib. 4, 5 2. lib. 8. 162, Cro. n 
1 Part 145. > | L 
In the Caſe of Turnor and Thalgate, Mich. 0 
3658. B. R. it was ſaid per Curiam, That ſpe- J 

cial Verdiéts may be amended by the Notes, 
but the Notes cannot be amended or enlarged a 
by any Averment or Affidavit, for that were el 
to find a Verdict by the Court. Yet in that C 
Notes. See Caſe, where the Notes were, That the Judg- g 

=—T 5 ment, c. was vacated prott per Rule, the 
* Verdict was amended, vacated per Curiam prout c 
per Rule; for ſo is implied in the Notes. | 0 
See a Verdict amended by the Notes after N 
Judgment, and Error brought. 1 Roll. Rep. 82. 0 
Form. If the Matter and Subſtance of the Iſſue be d 
Hob. 34. found, it is ſufficient, for preciſe Forms are te 
not requiied by Law in ſpecial Verdicts, Þ 


(which are the finding of Laymen) as in 
| Plead- 


Ch. 14. and of arreſting ꝓudgments. 
Pleadings which are made by Men learned in 


the Law, and therefore Intendment in many 
Caſes ſhall help a ſpecial Verdi&, as much as a 


Teſtament, Arbitrament, c. And therefore 


though he which makes a Deputy ought to do 
it by Eſcript ; yet when the Jury find general- 
ly, that A. was Deputy to B. all neceſſary In- 
cidents are found by this; and upon the Mat- 
ter they find, that he was made Deputy by 
Deed, becauſe it doth tantamount. Lib. 9. 51. 
And in the 5th Report, Goodal's Caſe, ir was 
reſolved, That all Matters in a ſpecial Verdict, 
ſhall be intended and ſupplied, but only that 
which the Jury refer to the Conſideration of 
the Court. 

In all Caſes where the Jury find the Mat- 
ter committed to their Charge ar large, and 
over-more conclude againſt Law, the Verdict 
is good, and the Concluſion ill, Lib. 4. 42. 


253 


And the Judges of the Law will give Judg- Ill Conclu- 


ment upon the ſpecial Matter according to the fion. 


Law, without having Regard to the Concluſion Moor 105, 


of the Jury, who ought not to take upon them The 


Judgment of the Law, Lib. 10, 11. 
Where the Declaration in Treſpaſs is, Cum 


Rep. 
135, 94, 106. 


aliquibus averiis, of a Number uncertain, and As general 
the Verdict is as general as the Declaration, as the Nar. 


Cum aliquibus averiis, there the Verdict is 
o0d, Cro. 2 Part 662. 

In 1 where the Plaintiff de- 
clared of a Me 


on Not guilty, the Jury gave a ſpecial Ver- 


dict, viz. Quoad four Cloſes of Paſture, con- 


taining by Eſtimation two thouſand Acres of 
Paſture, that the Defendant was not guilty, 


8 4 Quo ad 


vage and three hundred Acres 
of Paſture in D. per Nomina of the Manor of 
Monkhal, and five Cloſes per nomina, &c. Up- 
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Quoad reſi- 
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Quoad reſiduum they found Matter in Law, 
And it was moved by Ielverton, that this 


duum, incer- Verdict was imperfect in all: For when the 


tain. 


QOroad reſi- 
daun. 


Cireumſtar- 


ces. 


Moor 192. 
Cart. Rep. 
f 16. 


Poſtea a- 
Men ded, 
hM. 


ury find that the Defendant was not guilty 
of four Cloſes of Paſture, containing by Eſti- 
mation two Thouſand Acres of Paſture, it is 
incertain, and doth not appear of how much 
they acquit him. And then, when they find 
Quoad reſiduum the ſpecial Matter, it is un- 
certain what the Reſidue is, ſo there cannot 
be any Judgment given; and of that Opinion 
was all the Court, wherefore they awarded a 
Venire facias de novo, to try that Iſſue. Cre. 
3 Patt 113, 

Ejectione frmæ of thirty Acres of Land in D. 
and S. The Defendant was found guilty of 
ten Acres, and Quoad reſiduum Not guilty; 
and it was moved in Arreſt of Judgment, 
that it is uncertain in which of the Vills this 


Land lay, and therefore no judgment can be 


given: Sed non allocatur; and it was adjudg- 
ed for the Plaintiff, for the Sheriff ſhall take 
his Information from the Party, for what ten 
Acres the Verdict was. Cro. laſt Part 465. di- 
veritas apparet. | 
| Where the Jury find Circumſtances upon an 
Evidence given, to incite them to find Fraud, 
c. yet the ſame is not ſufficient Matter upon 
which the Court can judge the ſame to be 
Fraud, &c, Brownlow's 2 Part 187. Yet in 
many Caſes the Jury may find Circumſtances 
and Preſumptions, upon which the Court ought 
to judge. As to find that the Husband deli- 
vered Goods deviſed by the Wife. Upon this 
the Court adjudged that the Husband aſſented 
to the Deviſe at firſt. 
Where a Verdict is certainly given at the 
Trjal, and uncertainly returned by the _ 
0 
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of the Aſſizes, &c. The Poſtea may be amend- 
ed, upon the Judge's certifying the Truth how 
the Verdict was given. 1 Cro. 338. See Keb. 
2 Part 875. Where the Court would not com- 
pel the bringing in the Poſtea. 1 Part 346. 
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In many Caſes a Verdict may make an ill In Plea 


Plea or Iſſue good. As in an Action for Words, 
Thou waſt perjured, and haſt much to anſwer 
for it before God. Exception after Verdi& for 
the Plaintift, in Arreſt of Judgment: For that 
it is not laid in the Declzration, that he ſpake 
the Words auditu quamplurimorum, or of any 
one, according to the uſual Form: Sed non 


allocatur; for being found by the Verdict 
that he ſpake them, it is not material, al- 


though he doth not ſay in auditu plurimo- 


rum; Whereupon it was adjudged for the Plain- 


tift. Cro. 1 Part 199. So want of a Day in 
the Nar. made good by Verdict. Keb. 2 Part 


354 


made good 
by Verdict. 


2 Keb. 362. 


See Cro. laſt part 116. where the Bar was 


ill, becauſe no Place of Payment was alledged, 


yet the Payment being found by Verdict, it 
was adjudged well enough, for a Payment in 
one Place, is a Payment in all Places. Keb. 1 
Part 662, 771, 786, 793. Sid. 306, 290, 341, 
342, 379. Litt. Rep. 184, 200, &c. Mod. Rep. 
42, 43. Hard. Rep. 42, 43. | 

In an Action of the Caſe for Continuance 


of a Wall, by which the Plaintiff's Lights 


were ſtopped in an ancient Houſe. Per Cur”: 
The Plaintiff ought to ſbew the Wall was new, 
and is not helped by Verdict. Keb. 1 Part 


Not guilty is a good Plea after Verdict in 4ſ- 
ſumpfit ; fo on Non Aſſumpfit the Jury may find 
the Defendant guilty. Keb. 1 Part 795. 

N "> 
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Debt verſus 
Heir. 


A Repleader 
was denied. 


Keb. 1 Par 
498, 829, 


Way. 
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In an Action ſur Aſſumpſit, laid twenty Years 
fince, & nou cul. infra ſex annos, & replic. in- 
fra ſex annos, which is a Departure, yet the 
Verdict helps it. Keb. 1 Part 566, . 
In pleading Riens avoit Jour del brief, and 


ſaid not Ne urque puis, and the Jury find it, it 


is helped by the Verdict. 7 
But Drake ſaid, the ſame after Verdi& was 

helped by the Statute of Jeofails. | 
The like 22 E. 4. 46. Que le Baron ne fuit 


ſeiſie que Dower Jour del Eſpouſal, &c. 


So if an Executor plead Riens enter mains 


jour del brief, &c. and omit Ne unque puis. 


H. 7. 14. 

Debt brought upon a Bond againſt an Heir 
in the Detinet only, and upon Riens per Diſcent 
there was a Verdict for the Plaintiff; it is 
naught upon 2 Demurrer, but after Verctict is 


aided by the Statute 16 C17 Car. 2. cap. 8. 


which is (after ſeveral Matters of Subſtance) 
thereby enacted to be amended after Verdict, 


and other Matters of like Nature, not being 
againſt the Right of the Matter in Suit, &c. 


ſhall not ſtay Judgment. Sid. 342. Keb. 1 Part 


259, 278, 309, 470. 1 Part 662, 771. 


An Indictment of Extortion againſt a Bailiff, 
quod colore officii extorſive & injurioſe he took 
Money, and ſheweth not the Particulars; 


good per Curiam, eſpecially after Verdict. Keb. 


1 Part 357 5 


In an Information for not repairing a High- 
way in their Pariſh. © Upon Non debent re- 
t parare, the Verdict found fo, for the Defen- 


dant. The Court held the Iſſue ill, becauſe 


*ris contrary to Law, the Way being in their 
own Pariſh, they ought to have ſhewed who 
ought to repair; and if the Verdi& had found 


that 
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that the Defendant ought to repair, it had 
been well enough; however after Verdict, the 
Court gave Judgment, that the Defendant 
ſhould be acquitted, MEE | 
Treſpaſs by Baron and Feme de clauſo fracto 
of the Baron's, and for the Battery of the 


Feme, ad dampuum ipſorum. The Defendant + 


Quoad the clauſum fregit pleaded Not guilty, 
Quoad the Battery juſtities. And for the firſt 
Iſſue, it was found for the Defendant; and 
for the ſecond, for the Plaintift, and now mo- 
ved in Arreſt of Judgment, That the Decla- 
ration is not good, becauſe the Baron joins the 
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Feme with him in Treſpaſs de clauſo fracto of Baron and 
the Baron's, which ought not to be; but for = rag _ 
the Battery of the Feme they may join, where- 9 ry * 3 
to all the Court agreed; but it was moved, againſt Ba- 
That in Regard it was found againſt the ron and 


Plaintifts for this Iſſue, in which they ought Feme, of 


not to join, and the Defendant is thereof ac- | peo 
quitted, and the Iſſue is found againſt the De- 2 . 


ſendant, for that Part wherein they ought to after Ver 
join; this Verdict has diſcharged the Decla- dict allowed 
ration for that Part which ts ill, and is good 899d+ 946. 


for the Reſidue, As in 9 E. 4. 51. Treſpals 
by Baron and Feme, for the Battery of both : 
The Defendant pleaded Not guilty, and found 
Guilty, and Damages aſſeſſed for the Battery 
of the Baron, by itſelf, and for the Battery of 


the Feme, by itſelf; and Judgment was given 


for the Damages for the Battery of the Feme ; 
and the Writ abated for the Reſidue. (And 


of that Opinion was Lea, Chief Juſtice, and 


Dodridge, but Houghton and Chamberlaine con- 
tra.) And the ſame Law I conceive, if the 
Jury had found the Defendant Not guilty of 
the Battery to the Husband, but guilty to the 
Wife. Cro. 2 Part 655, Palmer 338. 


Roc hel. 
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| Rochel and his Roche! and his Wife brought an Action of 
Mile againſt Treſpaſs and Aſſault in the Exchequer, Hil. 


Steel. 


Of what a 
Verdict may given in Evidence to them, as Records, ei- 
ther Patent, Statute, or Judgment, Things 


be: -,: 
Plo. Com. 
411. 


Incidents. 


How con- 
ſtrued. 


Oulaw. 


Contents of 
à Deed. 


1659. againſt Stee/ and others, for beating the 
Husband and Wife ; who pleaded Not guilty, and 
the Verdict found Steel Guilty of the Battery 
of the Wife, but found nothing concerning the 
Husband ; wherefore Judgment was ſtayed ; 
but the Barons held, Thar if the Jury had 
found the Defendant Not guilty, as to the 
Husband, then the Verdict had helped the 
Peclaration, and the Plaintiff ſhould have had 
Judgment for the Damages for the Battery of 
the Wife. Hardreſs 166. 
Horton and his Wife declared in Treſpaſs for 


beating the Wife, ad dampuum ipſorum, and 


good. Siderfin 387. 
The Jury may find any Thing that may be 


done in another County or Country ; for which 


| ſee Evidence before, Hob. 227. And of thoſe 


Things they ought to have Conuſance; they 
are to have Conuſance alſo of all Incidents 
and Dependants thereupon; for an Incident 
is a Thing neceſſarily depending upon another. 
Co. Lit. 27, #. | 

If the Verdict may any ways be conſtrued 


good, a Conſtruction to deſtroy it ought not to 


be made. Carter's Rep. 80, 94. 
If one of the Jury be outlawed when the 


Verdict is found, the Verdict is not good, but 


may be reverſed by Error. 

In a ſpecial Verdict, the Caſe in Fact muſt 
be found clear to a common Intent, without 
Equivocation. Vaughan's Rep. 78. 

If the Jury collect the Contents of a Deed, 
and alſo find the Deed in hac verba, the Court 
is not to judge upon their Collection, but up- 

l on 
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on the Deed itſelf. The Jury may find the | 
Contents of a Deed or Will proved by Witneſ- 
ſes. Ibid. 

Treſpaſs for diſturbing him of his Common Common. 
belonging to an hundred Acres, and the Jury 
find Common for fifty, this is for the Hain- 
tiff; otherwiſe upon an Avowry, or Quod 

ermittat, which are founded upon the Right, x7; 
wh the Treſpaſs is for Dao Palme * 
Rep. 289. | 

If the Matter and Subſtance of the Iſſue be The Verdi& 
found it is ſufficient, though it be againſt the Pay be a- 
Letter of the Iſſue. As in the firſt Inſtitutes, ee. . 
fol. 114. b. A Modus decimandi was alledged Iſfue, ſo the 
by Preſcription Time out of Mind, for Tithes Subſtance is 


of Lambs, and thereupon Iſſue joined. And found. 


the Jury found, that before twenty Years then 


laſt paſt, there was ſuch a Preſcription, and Preſcription, 


that for theſe twenty Years, he had paid 
Tithe-Lamb in Specie. And it was objected 
firſt, That the Iſſue was found againſt the 
Plaintiff, for that the Preſcription was general 
for all the Time of the Preſcription, and 
twenty Years fail thereof, Secondly, That 
the Party, by Payment of Tithes in Specie, 


had waved the Preſcription or Cuſtom. But it 


was adjudged for the Plaintift, for albeit the 
Modus decimandi haJ not been paid by the 
Space of twenty Years, yet the Preſcription 
being found, the Subſtance of the Iſſue is found 


for the Plaintiff. | 


In an Aſſize of Darrein Preſentment, if the Avoidance. 
Plaintift alledge the Avoidance of the Church 
by Privation, and the Jury find the Voidance 
by Death, the Plaintiff ſhall have Judgment ; 
for the Manner of Voidance is not the Title of 
the Plaintiff, but the Voidance is the Matter. 


1 Inſt. 282. 
| Tf 
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Deprivation. If a Guardian of an Hoſpital bring an Aſſize 
againſt the Ordinary, he pleadeth that in his 
Viſitation he deprived him as Ordinary ; where- 
upon Iſſue is taken, and it is found that he 
deprived him as Patron ; the Ordinary ſhall have 
Judgment, for the Deprivation is the Sub- 

| ſtance of the Matter. IJbid. 

The Leſſee covenants with the Leſſor not 
to cut down any Trees, & c. and binds him- 
ſelf in a Bond of forty * bigs the Perfor- 

E mance of Covenants. The Leſſee cut down ten 
ee 0 Trees, the Leſſor bringeth an Action of Debt 
down for 10. upon the Bond, and aſſigneth a Breach, That 

the Leſſee cut down twenty Trees, where- 
upon Iſſue is joined, and the Jury find that 
the Leſſee cut down ten: Judgment ſhall be 
given for the Plaintiff, for ſufficient Matter of 
Iſſue is found for the Plaintiff to forfeit the 
Bond. Ibid. | 

And this Rule holds in Criminal Cauſes: 
For if A. be appealed or indicted of Murder, 
Viz. that be of Malice prepenſed killed J. A. 

10 pleaded that he is Not guilty modo & forma, 
Indiement vet the Jury may find the Defendant Guilty of 
and Verdict Manſlaughter without Malice prepenſed, be- 
finds Man- cauſe the Killing of F. is the Matter, and Ma- 
flaughter. Jice prepenſed is but a Circumſtance. Plo. Com. 
Sid. 325. 101. 1 Inſt. 282. 
| Mode & for- And generally where modo & forma are 
ma. not of the Subſtance of the Iſſue, but Words 

of Form, there it ſufficeth, though the Verdict 
doth not find the preciſe Iſſue. 

As if a Man bring a Writ of Entry in caſt 

proviſo, of the Alienation made by the Tenant 

| in Dower to his Dilinheritance, and counteth 
Alienation. of the Alienation made in Fee; and the Te- 
| nant faith, That he did not alien in manner 
as the Demandant hath declared; and upon 

I . LE 
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this they are at Iſſue, and it is found by Ver- 
dict, that the Tenant aliened in Tail, or for 
Term of another Man's Life. The Demandant 
ſhall recover, yet the Alienation was not in 
Manner as the Demandant hath declared. Lit- 
\ tleton, Sect. 483. 

Alſo if there be Lord and Tenant, and the 
Tenant hold of the Lord by Fealty only, and 
the Lord diſtrain the Tenant for Rent, and 


2 


— * 


the Tenant bringeth a Writ of Treſpaſs againſt Treſpaſs by 
his Lord, for his Cattle fo taken, and the Lord the Tenant 


| plead that the Tenant holds of him by Fealty 
and certain Rent, and for that Rent behind 
he came to diſtraip, &c. and demand Judg- 
ment of the Writ brought againſt him, Quare 
wi C armis, cc. And the other faith, That 
he doth not hold of him in Manner as he ſup- 


poſed ; and upon this they are at Iſſue. And 


it is found by Verdict, that he holdeth of him 
by Fealty only; in this Caſe the Writ ſhall 
abate, and yet he doth not hold of him, in 
Manner as the Lord hath ſaid; for the Matter 
of the Iſſue is, Whether the Tenant holdeth 
of him or no; for if he holdeth of him, al- 
though that the Lord diſtrain the Tenant for 
other Services which he ought not to have, yet 
ſuch Writ of Treſpaſs, Quare vi & armis, &c. 
doth not lie againſt the Lord, but ſhall abate. 
Littleton, SE. 484. 


againſt the 


Alſo in a Writ of Treſpaſs for Battery, or The verg;& 


for Goods carried away, if the Defendant plead may find the 


Not guilty in Manner as the Plaintiff ſuppo- Defendant 


ſeth, and it is found that the Defendant is guilty of the 
Treſpaſs at 


than the Plaintiff ſuppoſes, yet he ſhall reco- 8 


guilty in another Town, or at another Day, 


ver. Ibid. Seti. 485. 

So the Jury may find the Conſpiracy at ano- 
ther Day, for the Day is but Form. 
f N In 


Conſpiracy, 
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Battery. In Battery, if the Defendant juſtifie at ano- 
ther Day with a Traverſe, Devant & apres, 
he may be found guilty at another Day. 

If the Defendant by his Plea agree with the 
Plaintift in the Day, Year and Place, and the 
Plaintift reply de ſon tort demeſu ſans tiel cauſe, 
and the Defendant prove an Aſſault by the 
Plaintiff, the Plaintiff fhall not give in Evi- 
dence a Battery at another Day. Roll. Tit. 
Trial 687. Vide devant, cap. 11. 

And ſo in many other Caſes theſe Words, 


Son aſſault 
demeſ . 4 


ſcil. In Manner as the Demandant or the Plain- 
tiff ſuppoſed, do not make any Matter of Sub- 


ſtance of the Iſſue. Littleton, Sect. 485. 
Modo forma 


of Form, Si- modo & forma are but Words of Form, as in 
derfin 357- the Caſes aforeſaid. 161d. 
When of But when a collateral Point in Pleading is 
Subſtance, traverſed, as if a Feoffment be alledged by 
and muſt be two, and this is traverſed modo & forma, and 
N the tis found the Feoffment of one, there modo 
— Jorma is material; ſo if a Teofflment be 
ps 45 pleaded by Deed, and it is traverſed Abſque hoc 
o in uon Aſ- | "FM : 7 
* uod feoff avit modo & forma, upon this colla 
1 the Jury cannot find a Feoffment without Deed. 
tatus Aſſump- Co. Littleton 282. | | 
ft, there mo- 


do H forma were not material. Secus, when the Action is upon a 


Collateral Promiſe. 


Treſpaſs But here is a Diverſity to be obſerv'd, That 
Qyare vi & albeit the Iſſue be upon a collateral Point, yet 
armis lies not if by the finding of Part of the Iſſue, it ſhall 
againſt the , x 

Lord for di- appear to the Court, that no ſuch Action lieth 


ſtraining his for the Plaintitl, no more than if the whole 


Tenant, had been found, theremodo & forma are but 


without Words of Form, as in the aforeſaid Caſe of 
Cauſe 1 TY the 


And 'tis a Rule, That where the Iſſue taken | 
when Words goeth to the Point of the Writ or Action, there 


teral Iſſue, modo & forma are fo eſſential, as 


Ch. 14. and of arreſting Fudonients: 
the Lord and Tenant, in Libileton, Sæct. 484. it 
plainly appears; for it was all one, whether the 
Tenant held by Fealty only, or by Fealty and 
Rent, becauſe if either was true, the Tenant 
could have no Treſpaſs, Ouare vi & armis, a- 
gainſt the Lord in that Cale, by the Statute of 
Marlbridge, cap. 3. 1 Inſt. 281. b. 

After the Verdict recorded, the Jury cannot 
vary from it, but before it is recorded they may 
vary from the firſt Offer of their Verdict. And 
that Verdict which is recorded ſhall ſtand. 1 7/1. 


227. Plo. Com. 212. 


373 


Jury cannot 
vary from 
their Verdicł 
when it is 


recorded. 


There is alſo a Verdict given in open Court, Open Verdict 


and a privy Verdict given out of Court, before 
any of the Judges of the Court, fo called, be- 


and privy 


Verdict. 


cauſe it ought to be kept ſecret and privy from 


each of the Parties, before it be affirmed in 
Court. P/owd, 211. | 


Becauſe the Jury may vary from their private The fory 


Verdict; as if that find for the Plaintiff, the 


may vary 


open Verdict may be for the Defendant, and from a pri- 
this ſhall ſtand, and the private Verdict ſhall “de Verdict 


not be deemed a Verdict; for the Jury are 
charged openly in Court, and in Court their 


Verdict ought to be received, and this which 


they pronounce openly in Court, ſhall be ad- 
jadged their Verdict. Ploud. 211. . 

And although it is uſua] to take the Verdict 
ſecretly, when the Jurors are agreed, yet this 
is not of Neceſſity of Law, but of Curtely of 
Law, for the Eaſe of the Jurors; and in this 
Caſe, their Saying ſhall not be their Verdict 
till it is openly pronounced in the Court ; for 


when they come in the Court, the Plaintiff _ 


ſhall be demanded, and then may be nonluited : 
Bat when they give their Verdict ſecretly, the 
Plaintiff is not demandable, nor can be then 


nonſuited; but he may be nonſvited, when 
| FT ths 
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| the Verdict of Right ought to be-rendred ; 
ergo the Force is in the giving of the Ver- 
dict in the Court, and not elſewhere. Plowd. 

211. 6. 
Bro. Tit. Ver- And alſo in the Court itſelf, if they pro- 
dict, 12. nounce their Verdict, they may change it, if 
they be miſtaken, or if it be not full in Law, 
or for ſome other reaſonable Cauſe immediately 


perceived; therefore if they may vary and con- 


tradict their firſt Verdict given in open Court; 
a fortiori upon better Adviſement they may do 
fo, when their firſt Verdict was given out of 


Court, and they not diſcharged ; for they be 
in the Cuſtody of the Bailiff, till they be dif- - 


charged in Court. Plo. Com. 211. Moor 33. 
Jury ſhall The Jury having once given their Verdict, 
give but one although it be imperfect, ſhall never be ſworn 
Verdict in again upon the ſame Iſſue (unleſs it be in 
the ſame Caſe of Aſſize, when the Party is to recover 
Cauie. by View of the Jurors.) But there muſt be a 

Venire facias de novo. Cro. 2 Part 210. 


Verdict good If a Verdict be good in Part, and naught in 


in Part. another Part, it ſhall ſtand in Part, and a new 
Inqueſt ſhall be for the reſt. Bro. Tit. Ver- 
dict, 89. | 
Whar per- For the Juries Direction in their Verdict, 
mitted in greater Liberty is permitted in pleading a 
Pleading for Matter doubtful in Law ; for a Traverſe (for 
the Juries this Reaſon) may be omitted : As in Debt 
Derection in againſt an Executor, it is a good Plea to ſay, 
their Ver- 2 a . 
Adminiſtration was committed to him, and 
therefore he ſhould be named Adminiſtrator, 
and not Executor, without traverſing that he 
is not Executor ; for. the Lay-People know no 
Difference, between one adminiſtring as Exe- 
cutor, and one adminiſtring as Adminiſtrator. 
9 E. 4. 33. 
: For 


Ch. 14. and of arreſting Judgments. 275 
For this Reaſon likewiſe the Special Mat- 
ter may be pleaded together with the General 
Iſſue, &c. As that the Obligation put in 
Suit was ſealed by him and delivered to A. to A ſpecial 
keep till certain Indentures were made between Non eft 
the Plaintiff and him, before which Indentures Jactum. 
made, the Plaintiff took the Obligation out of 
the Poſſeſſion of A. ſo is not his Deed. This 
is good, and yet by this general Concluſion, 
the Matter precedent ſhall not be waved, for it 
were perilous to a the Special Matter in the 
Mouth of Lay-People. 9 H. 6. 38. | TY 
* So likewiſe 2 Treſpaſs, if a Releaſe be 3 wa 
* , ant | pon & 
pleaded in a foreign County, and tried there collateral 
for the Plaintiff, there alſo ſhall Damages be Matter is 
aſſeſſed by the ſame Jury. For where the tried in a fo- 
Principal is tried, there alſo ſhall the Acceſ- — wn 
fary and Incidents be inquired of. I need uſe 2 ee N 
no other Inſtances to illuſtrate this, than the the Principal 
Caſe aboveſaid. Roll. Trial, 687. L. pl. 1. there Acceſſa- 
| + ry ſhall be tri- 
They may find a Condition to defeat a ed 21 K 14. 
Freehold of Land, although it be not pleaded ; WhatThings 
but of Things in Grant, they muſt alſo find the Jury 
the Deed of the Condition. 1bid. 690. P. muſt find. 
. 
g Upon a Traverſe of a Leaſe Modo & forma, Mode & for- 
the Jury may find a Leaſe of another Date, 4 
although the Date be miſtaken in the Plead- 
ing, but not a Leaſe made by another, than 
from whom was pleaded; for this is out of the 
Iſſue in Matter and Form. bid. pl. 6. Hob. 
272 | 
— an Aſſize of Rent, the Jury may find that Rent. 
the Rent was granted with an Attornment al- 
though no Specialty be ſhewed. 1bid. 691. pl. 8. | 
A Fine or Recovery may be found by the Matter of 
Jury without ſhewing of it under Seal, The Record. 
5 Rs Jury 
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Record. 


Inf. pection. 


Jeofail, 


Divorce. 
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Jury cannot find againſt what is admitted by 


the Record. Sider fin 271. Roll. Trial, 691. 
DQ. pl. 3. 


. 


If the Verdict be contrary to a Matter of 


Record, it may be ſet aſide as nought. 


If a Party be found by Inſpection to be 


within Age, the Verdict that finds him of Age 
ſhall be holden for none. 


A Verdict finding Matter againſt the Re- 


cord is a Jeofail. 11 H. 6. 42. 


They may find a Divorce, which is a Record 
in the Spiritual Court, but not by our Law. 


Roll. Trial, 691. O. pl. 4. 


Attainder. 


The Verdict found an Attainder of Felony 


not pieaded, nor given in Evidence ſub pede fis 


gilli, 26 AJ. 2. and the Court took it ill. 
So if a Fine and Recovery were found, not 


' pleaded, nor given in OY fub pede figilli. 


: ac; 126 A. Bid. pl. 2, 


Dower. 
been always ready to render Dower, and the 


Ma ite. N 


Award. 


The Jury is not to ee of _ which is 


agreed by the Parties. 1b:d. R. pl. 
As bn Dower, if the Tenant * he has 


Iſſue be if the Husband died ſeized, the Jury 
is not to inquire if the Eſtate was dowable, 
for this is confeſſed. bid. pl. 2 
If the Defendant doth not deny the Waſte, 
but pleads another Matter, ſcilicet, nul tiel 
will lou, Cc. The Jury is not to inquire of the 
Waite, but give Damages although no Waſte 
be made. Ibid. pl. 3. 

In Debt upon a Bond, with a Condition to 
perform an Award, and the Defendant plead 
wulum fecit Arbitrium, and the Plaintiff reply, 


fecit Arbitrium, and ſets it forth, and the De- 


fendant rejoin Nul tiel Award, the Jury can- 
not find any Matter Dehors to make the Award 
void in Law, which doth not appear within 

the 
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the Award pleaded; as that the Releaſe award- 
ed would diſcharge the Bond of rhe Submiſ- 
ſion; for nothing is in Iſſue, but whether ſuch 
an Award was made z fait, as is alledged ; 
neicher could this Matter be alledged by any 
Rejoinder ; for it would have been a Depar- 
ture from the Plea, and a Jury cannot find that 
which would have been a Departure, becauſe 
out of their Iſſue. But in this Caſe, if the De- 
fendant would have took Advantage of it, he 
ought to have pleaded all this Matter in his 
Bar, and not have ſaid nullum fecit Arbitrium; 
for *tis a Departure in the Rejoinder, to ac- 
knowledge an Award which was denied in the 
Plea. [b1d. 692. pl. 10. 

In Debt for twenty Shillings, and the Iſſue Hos the Ju- 
be ſolvit ad diem, and the Verdict be quod 77 eee 
debet the twenty Shillings, this is not good, be- Verdict, and 
cauſe it is not direct but by Argument. Lid. what ſhall be 
693. pl. 4. | | intended. 

In Debt upon an Obligation, if the Defen- 
dant ſay, That he is a Lay-Man, not lettered, 
and 't was read as an Acquittance, & int nient Nient letter- 
ſou fait, if the Jury find he knew what he did, ed. 
and that it was a Bond, and he was willing to 
be bound, this is no good Verdict, becauſe they 
ought preciſely to find if it was his Deed or not. 

Ibid. pl. 4. | | | 

If the Hive be, whether where a Copyhold 
is granted to three for the Lives of two, if he 
which died ſeized, &c. ought by Culiom to Cuſtom. 


pay an Heriot or not, and the Jury find that 


there was never any ſuch Eſtate granted in the 
Manor, this is not good for the Reaſons afore- 
ſaid. Roll. Trial, 693. S. pl. 1. | 
So if the Iſſue be, if by Cuſtom. an Eſtate 
Tail may be granted, and the Jury find that 

3 3 it 
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Treſpaſs. | 


Battery. 


Eje ment. 
Manor. 
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it may be granted in Fee, which is greater, yet 


tis not good. Ibid. pl. 3. 


In Treſpaſs for taking and cutting his Lea- 
ther, if the Defendant juſtify as a Searcher ; 
and cut it for the better Search More Scruta- 
torum, Without any other Damage; and the 
Flaintiff reply, De injuria ſua propria, abſque 
hoc, that he cut it More Scrutatorum, upon 
which Traverſe Iſſue is joined, and the Jury 


find that the Defendant cut it as the Plaintiff 


has alledged ; this is no good Verdict, becauſe 
tis not any Anſwer to the Iſſue but by Argu- 
ment. Ibid. 694. pl. 4. 

In Treſpaſs and Battery in 4. to find Not 
guilty in A. is not good; for it ought to be 
generally Not guilty. bid. V. pl. 1. 

In Debt on Bond againſt an Heir who pleads 
Riens per Diſcent, upon this Plea, if the Plain- 
tift reply, That he hath divers Lands in D. per 
Deſcent, and the Jury find he had divers 
Lands by Deſcent, this is good, without find- 
ing what; for *tis not material, in regard upon 
this falſe Plea a general Judgment is to be given 
without having reſpect to the Aﬀets. 1bid. pl. 4. 

In an Ejectione firme of five Acres, if they 
find the Defendant, guilty in eight Pieces de 


terra parcel tenementorum pradift, *tis a void 


Verdict becauſe uncertain, and no Execution 
can be made of Pieces. 1bid.. pl. 5. 


In Ejectment of a Manor, on Non culp. the 


Verdict was for the Plaintiff for the Manor, 


and Quoad ſervitia non culp. Twas objected, 


That the Verdict was not for the Plaintiff for 
the Manor, becauſe as to the Services *twas for 
the Defendant ; but 'twas anſwered the laſt 
Part as to the Services was void and Surpluſage. 
Siderfin 23 2. Keb. 1 Part 810. 


In 
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In Caſe upon Non aſſumpfi: pleaded, if the Verdict ſpe- 


Jury find that the Detendant Non aſſumpſit; eial. 


yet if two Witneſſes ſay true, then we find 
that he did aſſume. The firſt ſhall ſtand for 
the Defendant, and the laſt Words are void ; 


and Surpluſage ſhall not vitiate. Roll. Trial, Surpluſage. 


695. pl. 2. Dyer 372. 


If in an Ejectment upon a Leaſe of twenty Ejectment. 


Acres, and the Jury bud quod dimiſit ten Acres 
tantum, and the Concluſion of the Verdict is, 
Et fi ſuper totam materiam Curiæ videbitur quod 
Defendens dimiſit twenty Acres, then they find 
for the Plaintift; and if not, then for the De- 


fendant ; this is repugnant, and ſo the Verdict 


is void in all. bid, pl. 4. 

In Ejectione firmæ de 7 Meſſuagiis five Te- 
nementis, and Verdict pro Querente. Tis ill 
for the Incertainty, and the Verdi& doth not 
help it; and Hale refuſed to let the Jury find 


for the Plaintiff, for the Meſſuages, and Non 


Culp. for the Tenements: But by Twiſden, if 
it had been de uno Meſſuagio five Tenemento, 
vocato the Black Swan, it had been good, 


becauſe the laſt Part makes it certain. Siderfin 


295. Keb. 2 Part 80. Cre. 3 Part 186. 


To aſſeſs Damages incertainly, is void; as Certain, 


to ſay we aſſels forty Pounds, if we muſt by 


Law; if not, then but three Pounds, this is void. 


Roll. Trial, 695. pl. 6. 


Indebitatus aſſumpſit, to aſſeſs Damages oc- Damages. 


caſione debiti prædicti, is good, although it 


ought to be occaſione non performationis, &c. 
1bid. 696. pl. 8. | 

In an Information upon the Statute 39 Eliz, 
cap. 11. for dying with Logwood, by which 
he loſt twenty Pounds for every Offence ; up- 
on Not guilty, if the Jury find him guilty for 


uſing this againſt the Statute for forty Days, 


T 4 by 


Information, 
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by which he loſt this is not good, be- 
cauſe he forfeits twenty Pounds for eveiy T ime, 
and the Number of Times do not appear. 
Ibid. pl. 7. 

If the jury find the Words in the Will, and 


yet do not find the Will, the Verdict is not 


good. bid. 695. pl. 1. 
If they firſt find the Special Matter, and then 
find the Iſſue generally, the Special Matter is 
| hereby waved. 16:4. 696. X pl. 1. 
WhereaSpe- If the Jury find that J. S. was ſeized in Fee, 
cial monary and deviſed the Land to 7. D. although they 
ſhall be good 1, not find that the Lavd was held in Socage, 


by Intend: yet this is good, for this ſhall be intended, this 
being a collateral Thing, and this being the 

moſt common Tenure. 16:4. 697. pl. 4 
Devaparit Verdict of Eloinment and Cane to 
his on Ules proves a Devaſtavit. Keb. 2 Part 

AG 
88. 

Will. 1917 they find that he was ſeiſed and made his 


Roll. Trial, Will in has verba, c. although tbey do not 
697. 7%. 5. find that he deviſed the Land as in the former; 
yet this is good by Intendment. 
But if a Thing: is leſt out, and cannot be 
intended. the Verdict is not good. 


If the Iſſue be, whether the Sheriff took 


J. & and kept him in Priſon in Execution 
for certain Debt and Damages by Force of a 
Capias ad {atisfacienaum, and the Jury find 
that he took him by Force of an Alias Capias 


ad fatisfaciendum, &c. although they do not 


find that he kept him in Execution for the Debt 
and Damages aforeſaid, according to the T(- 
ſue; yet this is a good Special Verdi& ; for 
it ſhall be intended; for the Conſequence is 


veceſſary from this "which is found, for he 
could not take him, bur that ne muſt be in 


Execu- 


— 
? 
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Execution: Vide ſeveral Inſtances of this. Roll. 
Tit. Trial, 697. J. pl. 2. | 

If the Jury find that J. S. was ſeized in 8 will, 
and made his Will iz hac verba, and that he 
afterwards died; although they do not find 
that he died ſeized, yet it ſhall be intended 
that he died ſeized, and ſo good. 1614. pl. 6. 

If they find that 4. did bargain and ſell, Bargain and 
c. although they do not find any Cong Sale. 
ration, yet this ſhall be intended. Ibid. 699. 

J. 6. 

1 So if they fad that ſuch Perſons Hurheritus Letters Pa- 
ti virtute literarum patentium Dominæ Elixa- tent. 
bethæ, &c. and do not find that the Letters 

Patent were under the Great Seal, yet this 

ſhall be intended. Did. pl. 9. 

Verdicts of Laymen ſhall be taken according Intent, 
to, their Intent, and need not fo preciſe a Form 
as in Pleadings. Lib. 4. 65. Hob. 76. Sid. 27, 

75% Lit. Rep. 133, &c 

Therefore if the Jury find a Recognizance 
in Nature of a Statute Staple in this Manner, 
That the Conuſor came before R. O. Recorder 
of London, and T. O. Mayor of the Staple, 


recognovit fe debere to B. for 200 J. and do 


not ſay, ſecundum formam Statuti, &c. nor 
per ſcriptum Obligatorium, &c. although the. 
Statute of 23 H. 8. provide, That it ſball be 
by Bill Obligatory, ſealed with three Seals ; 

and here it doth not appear that there was 
any Bond or Seal, nor that it was according 
to the Statute; yet theſe Things ſhall be in- 
tended, they having found a Recognizance be- 
fore the Mayor and Recorder. Roll. Trial 700. 


Pl. 14. 


A Special Verdict may be amended by the Notes. 
Notes. Keb. 1 Part 907. ſee a Coroner's In- 
quiſition amended by his Notes. | 

If 
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Where a If the Jury find a Special Verdict, and re- 
_ _—_ fer the Law upon that Special Matter to the 
Special Ver Court, although they do not find any Title 
dict ſhall aid for the Defendant, which is a collateral Thing 
the Imper- to the Point which they refer to the Court, 


fections of it. yet the Verdict is good enough, for all other 


Things ſhall be intended, except this which is 


referred to the Court. Lib. 5. 97. Lit. Rep. 
135, Cc. Keb. 2 Part 362, 412. 
In Ejectment, if the Plaintiff declare upon 


a Leaſe made by A. and the Jury find a Spe- 


cial Verdict, and Matter in Law upon a Power 
of Revocation of Uſes by an Indenture and 
Limitation of new Uſes, and then a Leaſe 


for Years made to the Plaintiff by the Leſſor 


in the Declaration, and another, in which 


there is an apparent Variance; but they con- 


clude the Verdict, and refer to the Court, 
whether the Grant of a new Eſtate found in 


the Verdict be a Revocation of the firſt In- 


denture, or not. The Special Concluſion ſhall 
aid the Verdict, fo that the Court cannot take 
Notice of the Variance between the Leaſe in 
the Declaration and Verdict, becauſe the Doubt 
touching the Revocation, is only referred to 
the Court. And although they refer to the 
Court, whether this be a Revocation of the 
firſt Indenture, and not of the former Uſes, 
and Limitation of new Uſes, as it ought to be; 
yet in a Verdict this is good, for their Inten- 
tion appears. Roll. Trial, 701. pl. 1. 
So Note a Difference between a Special 
Concluſion and Reference to the Court, and 
a general Concluſion and Reference to the 
Court, vide hoc poſtea. 
TE) PPE In Debt for forty Shillings for a Horſe ſold, 
the Verdig ànd the Jury find forty Shillings Debt for two 
Mall be ſaid Horſes 
to be found. Roll. Trial, 702. C. pl. 1. 
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Horſes ſold; this is found againſt the Plaintiff, 
for this is not the ſame Contra&. 

So in Debt, for twenty Pounds, if the Jury 
find forty Pounds Debt, this is againſt the Plain- 
tiff. Ibid. pl. 3. 

In Debt for twenty Pounds for Wood ſold, 
and the Jury find the Bargain was for twenty 


Marks; the Plaintiff ſhall not have Judgment 
for this Variance. Jhid. pl. 5. 


So in Debt for Rent upon a Demiſe of two 
Acres, and the Jury find it upon the Demiſe 
of one Acre, the Plaintiff ſhall not have Judg- 
ment. Ibid. pl. 6. 

But in Debt for twenty-four Pounds eight 
Shillings, received for the Plaintiff's Uſe, if the 
Jury find the Dfendant owes twenty-four 
Pounds, but not the eight Shillings, the Plain- 


tiff ſhall have Judgment; for perhaps he had 


paid the eight Shillings. Ibid. pl. 7. 

In an Action upon the Caſe againſt A. if the 
Plaintiff declares, That by Cuſtom, & c. amongſt 
Merchants, &c. if two are found in Arrearages 
upon Account, and they aſſume to pay this 
at certain Days, that any one of them may be 
charged for the whole by himſelf, and then 
ſhews the Account of A. and B. who are found 
in Arrear in ſo much, &c. And promiſed to pay 


this at certain Days, but paid it not; and now 


he brings his Action againſt A. although upon 


Non Aſſumpfit pleaded, it be found that the 


Days of Payment are miſtaken, yet the Days 
being paſt the Action lies, becauſe the Law makes 
the Promiſe upon the Account, and the Days 
are no Part of the Conſideration. 16d. pl. 8. 
In Debt upon a Leaſe of twenty Acres, the 


| Defendant pleaded the Leaſe was of twenty- 


four Acres, ſans ceo que il demiſe les 20 Acres 


tantum. The Verdict found the Demiſe of 


twenty» 
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Damages. 


Detinue- 


The Learning of Verdict, Ch. 14. 
99 one Acres only; *twas looked upon as 


Jeofail, and found for neither Plaintiff nor 
8 Dyer 3 2. 


If the Iſſue be Aﬀſets in Sale, and 3 ver- 


dict be Aſſets in Dale, tis a good Verdict, ſor 


the | lace is not material. Keb 1 Part 662. 

So of an Account before A, and B, an Ac- 
count before A. tantum is good. 

In Eſcape of Baron and Feme, and the Ju- 
ry find of the Baron only, tis good, and fo 
in other Actions grounded upon a Tort to find 
Part. But upon a Contract, the Verdi& ought 
to purſue the Declaration, otherwiſe in e 


upon a Leaſe for Vears, for Rent. Sid. 5, 6 


Keb. 1 Part 371. 


Iſſue whether Money was paid for Blackacre. 


Verdict, that it was paid for Blackacre and 
WWhitacre, good: So fer Twiſden, whether a 
Common was from Lady-dey to Mic hae mas, 
and the Verdict find from Chriſtmas to Mi- 
chaelmas-day, *tis good. Keb. 1 Part 192. 

Indietment of forcible Entry and Detain- 
er, a Ve:dict of peaceable Entry and forcible 
Detainer, is ſufficievt to grant Reſtitution up- 
on. Keb. 1 Part 419. 

Barwel prayed a Bill of forcible Entry and 
Detainer ; found Ignoramus as to the Detainer, 
and Billa Vera as to the Entry; might be 
quaſhed; which was done; for the Offence as 
charged being intire, the Grand Jury cannot 


apportion their Verdict as the Petit Jury on In- 


dictment may, Keb. 1 Part 931. 
Where all is to be given in Damages, the 
Jury are Chancellors, and may give fo much 
as the Caſe requires in Equity. 

In Detinue of a Bond of 100 /. if the Jury 


Roll. Trial, find that he received a Bond of a greater or 
703. Pl. 11» Jeſs Sum, the Verdict is for the Deſendant. 


So 
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So in a Promiſe to do two Things, if the Promiſe. 
Tury find but one of them, tis for the Defen- | 
dant. Jbid. pl. 12. | 9 
Otherwiſe in Ejectment upon a Demiſe of Ejectment. 
ten Acres, if the Jury find a Demiſe of leſs, 

the Plaintiff ſhall have Judgment. 1bid. pl. 13. 

If the Iſſue be upon a Preſcription for Com- Preſcription, 

mon belonging to a Meſſuage, and two hun- Vide devant. 
dred Acres of Land, fifty of Meadow, and fifty 
of Paſture; if the Jury find Common belong- 
'ing to the Houſe, twenty Acres of Meadow, 
and twenty of Paſture in two of the Vills, and 
not in the reſt, the Preſcription is not found. 
Tbid. pl. 14. Hob. 209. 

If Part of the Treſpaſs, or Wrong, be found, Treſpaſs. 
it is ſufficient in Treſpaſs, or an Action of the 
Caſe upon a Tort; as by a Commoner, for Caſe, 
putting and depaſturing Cattle in the Common. 

Tbid. 704. pl. 16, 17. 9 Coke 112. | | 
If the Iſſue be whether all the Lands in Ex- Audita Que- 


ecution, were the Eſtate of the Father in Tail, rela. 


or in Fee, -and Part is found in Tail, and Part 
in Fee; Judgment ſhall be given for the Defen- 
dant, who pleaded the Seilin in Fee. 1bid. 
J. 18. | E 
: If the Plaintiff in Ejectment declares upon Ejectment. 
a Demiſe made the firſt of May, to commence 
at Michaelmas next, if the Jury find a Leaſe 
made at any other Day before the Feaſt, it is 
found for the Plaintift; for the Day of making 
is not material. bid. pl. 19. 

Otherwiſe of a Leaſe for Years in Poſſeſſion ; 
as of a Leaſe made the 5th of May, Habend. 
for three Years from Lady-day before; and 


the Jury find a Leaſe made the 15th Day of 


May, for three Years from the ſame Lady-day; 
for this is a Leaſe in Poſſeſſion, Ibid. pl. 21. 


In 
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Impriſon- In falſe Impriſonment in Middleſex, and the 
ment. Defendant juſtifies in London, to which the 


Plaintiff ſaith, the Defendant took him in 


Middleſex de ſon Tort demeſu; and Iſſue upon 
this, and the Jury find the Defendant took him 
in Middleſex lawfully, upon a Writ, yet this is 
for the Plaintiff; for the Ifſue is upon the 
Place, and not upon the Tort, for that is con- 
felled by the Pleading, if the Taking was in 
Middleſex, Ibid. 705. pl. 31. | 


Debt. In Debt for twenty Pounds, and the Jury 
* 706. Pl. find forty Pounds, the Plaintiff ſhall not have 
32 judgment; the Reaſon ſeems to be, becauſe 


it cannot be the ſame Debt, which is intire; 

but upon another Contract, which is mis: laid. 
Audita Que- If the Iſſue be Payment after Execution, and 
rels. the Jury find Payment before, yet the Iſſue is 
proved; for Payment before is Payment after, 

Ibid. pl. 34. 8 | 
Obligation. In Debt upon a Bond, bearing Date the 
25th of June, upon Non eff factum, if the Jury 
find it his Deed, but that it was delivered eight 
Days after the Date, this is found for the 

Plaintiff... iJhgd- 5.35. ð ͤ 
Joint and ſe- If the Iſſue be, that two made the Feoft- 
veral. ment, or two were Church-wardens, &c. and 
the Jury find but one, &c. the Iſſue is not 
found. bid. pl. 36, 37. 
Obligation. If the Breach of Covenant or Waſte be aſ- 
Covenant. ſigned in cutting twenty Trees, and the Jury 
Waſte. find but ten, yet the Plaintiff ſhall have Judg- 
ment. Ibid. pl. 40. | | 
Totum & If in Replevin, Cc. the Jury find that Part 
pars. of the Cattle were Levant and Couchant, and 


Part not, and the Iſſue is upon all, the Iſſue is 


not found. bid. pl. 41. : 

In Debt, tam quam, on the Statute 1 Fac. 
cap. 22. for cutting Oaks unſeaſonably ; on 
3 Not 


ata _ a 1 e ELD. dn. 
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Not guilty, and Verdi& for the Plaintiff, ic 

was excepted in Arreſt of Judgment, That 

the Jury found the Value of each Tree, fix 

Shillings eight Pence, but do not caſt up the 

Sum. Sed per Curiam, In this Iſſue it is need- 

leſs; but had the Iſſue been Nil debet, they 

mult caſt it up, and not leave it to the Court. 

Keb. 1 Part 835, 

Kelynge excepted to an Indictment of Aſ- Indi&menr. 

fault, Battery and Wounding. The Jury find 
him only guilty de tranſgreſ. & inſult. pred. 
Sed per Cur, *Tis well enough, and compre- 
hends the whole; contra if it had been de in- 
ſult. præd only. And the Preſentment, Traverſe: 
and Trial was all at the ſame Day and Seſſions, 
ex aſſenſu, being a Favour to the Party. Keb. 
1 Part 879. 

In Eje&ment of fourteen Acres, the Defendant Ejectment. 
pleaded Not guilty, the Jury find him Guilty Voidin Part. 
of twenty, the Plaintiff ſhall have Judgment 
for the fourteen, and the Verdict is void for 
the Reſidue. Roll. Trial, 707. pl. 42. 


In an Information upon an Uſurious Con- Information. 


tract by two, it is not ſufficient to find a Con- Uſury. 


tract by one. Otherwiſe where the Tort and 
Offence is ſeveral, as againſt two upon the 
Statute 4 E. 6. Pro emptione butiri, and ſelling 
it by Retail, &c. and ſo in an Action upon the 
Caſe in Nature of Conſpiracy, and for Words 
laid twice in one Declaration. This will put in 
Iſſue the Manner as well as the Matter where 


Moro & for- 
a. 


the Manner is Material, as the Time of the Fact 


and other Circumſtances. 1bid. pl. 49, 50. 

In Replevin the Defendant avows as a Com- Replevin. 
moner; the Plaintiff replies, that V,. made a Leaſe. 
Leaſe to him 30 Marti, Habend. from Lady- 
day laſt, and Iſſue Modo & forma, and the 
Jury find a Leaſe made 25 Martii, Habendum 

extunc 
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extunc for a Year; this is good, although. the 
Time of making and Commencement of the 
Leaſe are miſtaken, inaſmuch as extunc includes 
the Feaſt. Yet becauſe a ſufficient Title and 


Leaſe is found for the Plaintiff to put in his 


Cattle, this is ſufficient, this being the Sub- 
ſtance, and the Modo & forma ſhall not put 


the Circumſtances in Iſſue. Kol. Trial, 707. 


Ibid. 708. pl. 
35 


Non eft fac- 
tim. 


Deriſe. 
ick a Deviſe upon a Condition Had Tn it 


Riens per 
Diſcent. 


PL. 44. 54. 
So in Treſpaſs, if the Defendant juſtify the 


putting in his Cattle for Common, which he 
claims from Pentecoſt to a certain Time every 
Year, which is traverſed Modo & forma, and 
the Jury find that he had Common in vigilia 
Pentecoſtis in ſeſto, and the Day next to this to 
the Time, this is found for the Defendant. 
But otherwiſe in theſe Caſes in an Aſſize of 
Common, becauſe there he ought to recover 


his Title. 16:4. pl. 56. 


In Debt for Rent, if the Defendant plead 
an Entry by the Plaintiff, before the Rent was 
due, ſcilicet ſuch a Day, which was after, and 
Iſſue upon the Entry Modo & forma, and the 


Jury find for the Defendant, he ſhall have 


Judgment, for the Scilicet is void, and the 
Modo & forma go to the Matter. See after. 


Thid. yo. pl. 59. 
In Debt upon a Bond, and the Defendant 


plead Non eſt faitum, and the ſury find the 


Bond made jointy by another wich the Defen- 
dant, the Plaintiff ſhall have Judgment ; for 
the Defendant ſhoa'd have pleaded this. Tia, 


pl. 60. 5 Cote 119. 
Tf a Deviſe be pleaded abſolute, if the Jury 


is yoo good. Ibid. pl. 61. | 
ebt againſt J. as Daughter and Heir to 


. and the Deſendant plead Riens per Diſcent, 
2 of 
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of B. and the Jury find that B. was ſeized in 
Fee, and died, having Iſſue the Defendant his 
Daughter, and his Wife with Child of a Boy, 
who was afterwards born alive, and died one 
Hour after; this Iſſue is found againſt the 
Plaintiff, becauſe the Defendant had the Land 
as Heir to her Brother, who was laſt ſeized, 
and not to the Father, and ſo the Defendant 
had not the Land by Diſcent from the Fa- 
ther, but from the Brother; yet this is Aſſets 
in her Hands, if it had been ſpecially pleaded. 
lid. ph, G. | | 

In a Writ of Error brought by him in Re- Error. 
mainder in Tail to reverſe a Fine, if the De- 
fendant plead in Bar of the Writ of Error, a 
Common Recovery by the Tenant in Tail; 
to which the Plaintiff replies, That at the 
Time of the Recovery ſuffered, he himſelf was 
Tenant to the Præcipe, and ſo the Recovery 
void, upon which Iſſue is joined, and the Jury 
find that he was Tenant of Part, but not of 
other Part. This Iſſue is partly found for the part. 
Plaintift, and partly for the Defendant, ſo the 
Court ſhall proceed to the Examination of the 
Error, for that whereof he is found no Tenant; 
but it is a good Bar of the Writ of Error, for 
that whereof he is found Tenant to the Pre- 
cipe. Jbid. 711. pl. 4. 

in Aſumpſit to pay Money upon Requeſt, Promiſe, 
and Ifſue upon this, if the Jury find the Plain- 
tiff promiſed to pay the Money, but do not ſay 
upon Requeſt, nor Modo & forma, it is not 
found for the Plaintiff, id. pl. 5. | 

In Eje&ment of a Manor, if the Jury find If the Sub- 
that there were no Freeholders, and ſo it is no ſtance of the 
Manor in Law, yet being a Manor by Reputa- _ =. 
tion, and ſo the Tenements paſs by the Leaſe; 1 
thereſore this Verdict is found for him who Manor. 

U pleads 
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Pleads the Leaſe of the Manor, for the Subſtance 
is, Whether any Thing was demiſed or not? 


Ibid. 712. pl. 1. 

In an Information of Extortion 920 the 
Gaoler of the Gaol, or Priſon of the Caſtle 
of Maidſtone; the Jury found there was no 


Caſtle, but that there was a Gaol; this was for 


Account. 


Jury agree. 
Ibid. 712. pl. 
9. 


Verdi al- 
tered. 


Funs and 
Non claim. 


the Plaintiff, becauſe Gaol is the Subſtance. 
Ibid. 711. pl. 6. 

If the Iſſue be, Whether the Deſendant 
had accounted before R. and V. Auditors aſ- 
ſigned by the Plaintiff, and the Jury find an 
Account before R. only, the Iflue is found 
for the Defendant; for the Account is the 
Effect of the Iſſue. Vide Roll. Tit. Trial, 707. 
A 
l If Eleven agree, and the Twelfth will not, 
the Verdict of the Eleven cannot be taken, but 
the Court may carry the Jurors with them in 
Carts until they are agreed. 41 A/. 11. - 

A privy Verdict may be altered in open 


Court. bid. pl. 1. 


In an Extend: fac. upon a Statute, if the Ju- 
ry deliver their Verdict in Writing, they may 
afterwards make it more formal, but they can- 
not alter it in Subſtance, for it is a compleat 
Verdict by the Delivery, So of Preſentments, 
Cc. Ibid. pl. 2. 

A Fine pleaded in Bar, and that after the 
Death of 4, ſcil. 1 Auguſt, 3 Car. B. Father of 
tae Hainith, was alive, & iu plena vita, & re- 
maujit infra hoc regnum infra quatuor Maria, 
ec. apud W. in Com. D. and no Entry or 
Claim withia five Years after; and the Plaintiff 
replies and takes Iflue, Que i nox uit & re- 


tnauſit infra hoc reg uin Augliæ modo & forma, 


Oc. And the Jury ſiad Quod nou fuit c re- 
wanjit injra lot Reguum Augliæ, I Anguſt, 
5 Car. 
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3 Car. but that he was there 1 Mali, 4 Car. | 
and remained there a Month, and refer to 
the Court, An fuit & remanſit infra hoc 
Regnum modo & forma, &c. This Iſſue is Medo ©? for- 
found for the Defendant, for the Matter and 7* 
Subſtance of the Plea is, Whether he was with- 
in the Realm after the Death of A. and five 
Years before Entry or Claim per him or the 
Plaintifl, and modo & forma ſhall not make 
the Day material. Roll. Tit. Trial, 713. F. 
1. K. | 
; Judgment upon a Demurrer, and a Writ of Judgment, 
Inquiry executed at the Return; the Party Arreſt, ar 
may ſhew any Thing in Arreſt of Judgment 1 Time, 
for Judgment is not compleat until the laſt 
Judgment. The firſt is but an Award: A 
Man may plead any Thing in Arreſt of Judg- 
ment after Verdict, which will make Error 
if the Judgment be given. Roll. Trial, 716. 
1. JK | 
In Debt upon a ſimple Contract againſt an 
Executor, if he will not plead in Abatement, | 
but other Matter which is found againſt him, 
he ſhall not afterwards alledge that he is not 
chargeable in Arreſt of Judgment. bid. pl. 2. 
So in Debt againſt Executors upon Arrea- 
rages of Account, where they are not charge- 
able. bid. pl. 3. 0 | 
That which appears ill npon the ſame Re- What may be 
cord, may be alledged in Arreſt of Judgment ; alledged. 
but not a Matter of Fact, which doth not ap- 
pear upon the Record, becauſe the Parties can- 
not try the Iſſue. As that a Juror was chal- 
lenged, and yet ſerved on the Tales, for this 
cannot appear without alledging Matter of Fact. 
Nor that the Defendant's Attorney had no 


Warrant, But if there be any irregular or foul 
U 2 Practice, 
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Practice, this may be offered to ſet aſide a 


Judgment. Jhid. K. pl. 1, 2, 3, 4. 
Viſne. In Error upon Judgment in Durham, in 


Debt upon Bond to pay twenty Pounds; the 


Defendant pleaded ſolvit ad diem, not ſaying 


where; a Verdi& thereupon is void, becauſe 


there is no /Viſne, and fo no Trial. Keb. 2 Part 
620. | 
Variance be- If any Thing be omitted in the Declara- 
gs * 4 ration, or if more is put in the Declaration than 
the Declara. is found by the Jury, if it makes a material 
en Variance betwixt the Nar. and the Verdict, the 
Action ſhall abate. 
T hele following are adjudged material Va- 
riances. Roll. Trial, 717, 718. 


If the Declaration be for theſe Words, 


Thou procuredſt eight or ten of thy Neighbours 

to perjure themſelves, and the Jury find that he 

Words. ſaid, Thou haſt cauſed eight or ten, &c, for he 
might be a remote cauſe, ſcilicet cauſa ſine qua 


non, without Procurement. Nar. He is a Bank- 


rupt, Ver. He will be a Bankrupt within two 
Days. Nar. He is g Thief. Ver. He ſtole a 
Horſe. Nar. Thou art a Murderer, Ver. He 


is, c. Nar. I know him to be a Thief. Ver. 


1 think him to be a Thief. 

Promiſe. So it is material Variance, if a ſpecial Pro- 
Ibid. 719. pl. miſe be laid to be upon Requeſt, and the Ver- 
"17, 22, 23, dict find it without Requeſt. So if the Decla- 
24% 25, 26. ration be upon a Leaſe made by two, or by 
Baron and Feme, and the Jury find that one 
of them had nothing in the Land, or that the 
Baron only made the Leaſe, or that the two 
were Tenants in Common, and ſo ſeveral 
Leaſes; otherwiſe if they were Copartners. 

So in Caſe that the Teſtator was indebted 
to the Plaintiff in fifty-five Pounds, and the 


Defendant being Adminiſtrator in confideratione, 
| Cc. 
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c. promiſe to pay this; upon Non Aſſumpfit, 
if the Verdict find the Promiſe to be to pay 
thirty Pounds, Part of the fifty- five Pounds. 


Ibid. pl. 27. 


So in Ejectment, if the Nar. be of a Leaſe Ejectment. 
of three Acres, a Leaſe of a Moiety will not 


maintain the Nar. Lid. 720. pl. 29. 


So in Waſte, for cutting Trees, and the Waſte, 


Verdict find that he eradicated the Trees, but 
did not cut them, id. pl. 28. 


A Preſcription in modo decimandi, That eve- Preſcription, 


ry one who hath ſeven Lambs, or under ſe— 
ven, ſhall pay to the Parſon 0%. for every 


Lamb, and the Jury find that; and farther, 


That if he had more than ſeven Lambs, he 
ſhould pay a Lamb; and that the Parſon 
ſhould pay the Pariſhioner ob. This is not the 
ſame Preſcription, but makes a Variance. bid. 


pl. 30. 


But if there be a Variance between the Variance, 


Verdict and the Nar. either by Way of Sur- 
plus or Defe&; yet if this Matter of Variance 
be not material in the Extenuation of the Ac- 
tion or Damages, the Action ſhall lie notwith- 
ſtanding the. Variance. bid. 717. pl. 5. 

Thele enſuing are adjudged not to be ma- 
terial. | 7s 

Nar. Strong Thief. Verdict, Thief. Nar, I 
ſay, &c. Ver. 1 affirm, or doubt not. Nar. 
The Plaintiff will do ſuch a Thing. Ver. I think 


in my Conſcience he will, &c. Nar. Of a Leaſe 


by a Parſon for five Years; if he tam diu 


ſhould be Parſon, & tam diu viveret. And 
the Ver. find the Leaſe to be for five Years, - 
if he tam diu viveret, without the Words, and 


ſhall continue Parſon ; for the Law implieth, 
that if he be deprived or reſign, that the 


Leaſe determines. Nar. He is a Murderer. 
| U 3 Ver. 
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Ver. He was a Murderer ; for when be ſays, 
He is a Murderer, it is not intended, that he 
did the Act in praeſeuti, but before. So in 
Treſpaſſes or Actions upon Torts and Wrongs 
which are ſeveral, if the Verdict find Part, it 
is no material Variance; and the Plaintiff in 
theſe Caſes ſhall have Judgment. Roll. Tit. 
Trial, 9517. pl. 6, 7, 10, 12, 20, 21. | 


Inqueſt by A Jury of Middleſex was demanded in the 


Default. Common Pleas, the firſt Day of the Term, and 


ſome appeared, and ſome not, ſo that there was 
not a full Jury, and neither the Defendant nor 
his Attorney did appear; and therefore the 
Plaintiff prayed that the Inqueſt might be a- 
warded by Default; and by the Opinion of 
Welſb and Dyer, his Prayer ſhall be granted, 
and the Cuſtos Brevium, and all the Prothono- 
taries ſaid the Courſe was fo, for the Parties 
are demandable before the Jury; and if the 


Plaintiff make Default, he ſhall be nonſuited; 


and if the Defendant make Default, the Jury 
ſhall be awarded by Default, whether they ap- 
ear or not. Dyer 265. 
Whatthe Where an Inqueſt is taken by Default, the 


el Defendant ſhall loſe his Challenges, and by 


Default. 28 Af} p. 42. Tit. Enqueſt in Fitz. he ſhall loſe 


his Evidences alſo. Bro. Enqueſt 10. quod nou 
| eſt lex. AT „ "F119 

5 rom =» Det. The Defendant pleaded a Releaſe, 
. con- and the Plaintiff rep ied Non eft factum, and 
demned by at the Day of the Venire facias the Defendant 
Defaulr, and made Defauit, and the Inqueſt was taken up- 
when an In- gn his Default, and found for the Defendant, 
* wel Oy for which the Plaintiff took nothing by bis 
the Pefaulr. Bill; and yet if the Plaintiff had prayed it, 
Ss he might have had .the Defendant condemned 
by bis Default before the taking of the Verdict. 
Et fic vide folly in le Plaintiff, Bro, Ibid. 5. 
5 V! Bur 
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But upon ſuch Releaſe and Default in Treſpaſs, 


the Inqueſt ſhall be taken by Default, and 
the Defendant ſhall not be condemned by De- 


fault, though the Plaintiff pray it; and the 
Reaſon is, becauſe the Debt is certain, and 


the Damages are incertain in Treſpaſs, Bro. 
Ibid. 3. 8 

And Finch, fol. 409. hath well collected out 
of Brook, That always in an Action of Treſ- 
paſs, whatſoever the Iſſue be, Releaſe, Juſti- 
fication, &c. and alſo in Debt, Detinue, Ac- 
count, and the reſt which are for Things in 
Certainty, if the Iſſue be taken upon a Mat- 


ter in fait only, as Payment, or that an Acquit- 


tance pleaded in Bar by the Defendant was 
made by Dures, &c. The Inqueſt ſhall be ta- 
ken by Default, if the Defendant makes De- 
fault; but in the laſt recited Actions of Debt, 
c. if the Iſſue be upon the Acquittance itſelf, 
Releaſe, or other Matter in Writing, the Plain- 
tif may pray Judgment upon the Defendant's 
Default, if he will ; but if he do not pray i, 
the Jury ſhall be taken by Default, as in an 
Action of Treſpaſs. 
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The Jury may give a Verdict without Te- Verdict 


ſtimony, or againſt Teſtimony, when they 
themſelves have Conuſance of the Fact. 


The ſury are to find Coſts and Damages in 
Debt, Treſpaſs, Ejectment, Nuſance, Covenant, 
c. in Debt for Tithes, treble Value of the 
Tithes, and no Coſts nor Damages. 

In Audita Querela ſur Statute, the Iſſue and 
Value of the Land. | | 


In Waſte, Treble Damages. 
In Quare Impedit. 1, Whether the Church 


was void by the Death of the Incumbent ? 
U 4 2. Whes 


without, or 
againſt Te- 
Plo. timony, 
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2. Whether it be now full, or not? If it be 


full, at whoſe Preſentation? And if ſix Months | 


be paſt fince the laſt Avoidance? And of what 
Value it is by the Year? And what Coſts and 


Damages? 


The Verdict. In Dower, Inquiratur fi vir 
obierit ſeixitus de tenementis praditt. in dominico 


ſuo out de feodo, aut de feodo talliat. Et ft ita 


inveneriat, tunc quantum tenementa illa valent 


per annum in omnibus exitibus ultra repriſas, 


Juxta verum valorem eorund. & quantum temps 
dilalitur a tempore mortis prad. viri, & que 


dampua petens ſuſtinet tam occaſione detentionis 


dotis quam pramiſſorum. 


En Dower, Nota. The Jury finding the Dy- 
ing ſeized, they muſt aſſeſs Coſts and Dama- 


ges; but if they find the Husband was ſeized, 
but did not die fo, then no Coſts nor Dama- 
ges, but only the Value of the Land. | 
In Detinue. Si pro quer. de valore rei de- 
tent. & cuſtag. & dampna. | 
In Replevin, Damages for both Parties, and 
Colts. | 

In Account, no Damages nor Coſts. 

In placito terræ. Nulla dampua nec cuſtag. 
IWarrantia Chartæ Confimile. 

Aſſiſe Conſimile. | 

Prohibition. Si pro quer. tum enquir. de exi- 
tibus & non plus, 

Partitione facienda. Si pro quer. tunc de ex- 
itibus & non plus. 

En brief de Entry en le Per. Cuſtag. & 


dampua. 


In all real Actions generally no more than 


the Iſſue. 


In Replevin, if the Plaintiff be called, and 
do not appear, the Court takes the Verdi& 
for the Defendant, and the Jury aſſeſs Dama- 


ges 


A 
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ges and Coſts. But Nota, That a Verdict is 

. not uſually taken in other Actions after the 

plaintiff is Nonſuit. Sid. 2 Part 155. | 

| Redwood verſus Coward, Hill. 8. V. 3. B. R. Aſident dam- 
Intr. Trin. 8 V. 3. Rot. 645. A Verdict was en- na, well in a 

| tred aſſident damna for aſſidunt, and on a Writ of Verdict. 

Error, this was aſſigned for Error, and inſiſted 

| was future. Sed non allocatur ; for it may be 

7 the preſent Tenſe of the Word Afjideo; ho w- 

| ever, in Verdicts the ſame Exactneſs of Expreſ- 

| ſion is not required as in Pleading, for they are 

the Words of a Lay Jury, and tho' it may not 

be proper Latin, yet it is ſo common, that it 

is now made good by Preſcription. ide Plo. 

347. 3 Cro. 647. 4 Co. 7. And the Court ſaid, 

it was not like Conceſſum inſtead of Confideratum 

eft in a Judgment, for that theſe Words were 

of different Import, and the Law requires that 

Judicial Acts ſhould appear to be done upon 

Conſideration. Salk. 328. 

Crouther verſus Oldfield. Hill. 4 Ann. B. R. Copyhold 
The Plaintiff declared Quod cum ſeiſitus fu- Eſtate laid 
© iſlet de uno Meſſuagio & decem acris terræ without ſay- 
in N. parcell. Manerii de W. ac tent. per „ ee 
© copiam rotulor. Cur Manerii illius ut tenens and held well 
cuſtumarius in feodo ſimplici ſecund. con- after Verdict, 
ſuetudinem Manerii; cumque ipſe prafat. becauſe the 
quer. habeat & habere debeat, ipſeque & * 
omnes tenentes cuſtomarii Manerii prædict. ce of he 
per conſuetud. infra Manerium ill. a tempore Manor. 
cujus, &c. Habuer. & habere debuerunt & 
conſueverunt communiam Paſturxz in quo- 
dam loco vocat. Waimles Moor parcell. 
dicti Manerii pro omnibus averiis commu- 
nicalibus ſuper tenementa ſua cuſtumaria le- 
van. & cuban. tanquam ad tenementa ſua 
predict. ſpectan. & pertinen. prædict. tamen 
deſendens, to deprive him of his ſaid Com- 

| mon, 
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mon had incloſed, per quod, & Upon Not 
guilty pleaded, the Plaintiff had a Verdict; 
but upon Motion in the Common Pleas, Judg- 
ment was arreſted. Upon this the Plaine 
brought a Writ of Error in B. R. and that 


Judgment was reverſed: 1ſt, It was agreed 


in this Caſe, that a Man cannot be a Copy- 
holder, nor an Eſtate be a Copyhold Eſtate, 
tho' it be held per Copiam Rotwloritne & fecun- 
dum conſuetudi nem Manuerii, unleſs it be. alſo 
In pleading ad woluntatem Domini; and the Chief Juſtice 
Copyholdir ſaid, the great Difference between Copyholds 
is ſufficient 
to ſhew the and cuſtomary Freeholds which paſs by Sur- 
Grant of the render is, that the Copyholder is in by De- 
Lord ; in cu- miſe from the Lord ; but in the Caſe of cuſto- 


ftomaryFree- Freehold L 1 5 
lids he OY FOI: Lord is only an Inſtru 


fare of the ment; and that in pleading a Title to a Copy- 


Sdrrenderor hald Eſtate; it is ſufficient to ſhew a Grant 
muſt be from the Lord; but in the other Caſe it is not 
ſhewn. enough to ſhew, that the Lord granted it, or 
that A. ſurrendered to the Lord, and he grant- 

ed; but it muſt be ſhewn that the Surrende- 

ror was ſeized in Fee and ſurrendered to the 

Lord, and he granted, ec. 2dly, It was agreed, 

That if this Eſtate muſt be taken to be Free- 

hold, the Judgment of the Common Pleas was 

rightly given: For then the Plaintiff being 

ſeized of a Freehold Eſtate, to make a Title to 

the Common, ſhould have preſcribed, that he 

and all thoſe whole Eſtate he had, have Time 

out of Mind had, &c. and cannot make a Title 

by Cuſtom, according to 1 Cr0.418. And here 

the Court admitted the Cale of Dorne and Caſh- 
Verdict will 10rd, and ſaid, That tho” the Plaintiff in Poſ- 
> er ſeſſory Actions may declare upon his Poſſeſ- 
ſhewn, tho ſton without ſetting out a Title; yet if he un- 
it need not dertakes to ſet out a Title, and ſhews a bad 


have been one, the Verdict cannot cure that. Vide 1 Cro. 
ſhewn, | 418, 
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418. 2 Cro. 3 15. 2 Saund. 136, 186, 1 Mod. 


294. But the Court held, That now after 
Verdict, this Eſtate of the Plaintiff muſt be 


taken to be a Copyhold Eſtate, and not a Free- 
hold Eſtate, becauſe it is both laid and found, 
that the Tenements were Parcel of the Manor, 


and that by Cuſtom, the Plaintift wr renens cu- 

umar. has Common; all which is utterly im- 
poſſible, unleſs the Tenement was copyhold, 
and therefore muit be ſuppoſed ſuch, tho' the 


Words ad woluntatem Domini were omitted, 


comparing it to the Caſe of Debt for Rent by 
an Aſſignee of a Reverſion, who ſhews no At- 
tornment, and has a Verdict, and the Caſe in 
1 Sid. 218. Upon this Foot the whole Court 


held, That tho a Title, which could not be 


good, could never be aided by a Verdict; yet 
a Title in a Declaration which was only im- 
perfectly ſet forth, and where the Want of 
ſomewhat omitted might be ſupplied by In- 
tendment, was cured by Verdict: And here- 


upon, ſuppoſing this to be a Copyhold Eſtate, 
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there aroſe theſe Objections: iſt, That the Verdict aids 


Cuſtom was not alledged expreſly, quod infra? 
manerium prædict. talis habetur & a tempore, 


ſuppoſe it. Vide 4 Co. 3 1. . Vaugh 251, 253. 


2 Cro. 185. Co. Ent. 123. b. Raſt. 627. 2dly, 
That they ought not to claim Common tan- 
quam ad tenementa ſua ſpectan. & pertinent, 


for it is annexed to the Eſtate and not to the 
Land; the Reaſon is, becauſe the Eſtate grew 
by Cuſtom, and fo did the Common as Part 
thereof, or rather a Privilege annexed thereto. 
Vide 2 Cro. 253, 2 Brownal., Entr. 96. If a 


- Copyholder purchaſe the Freehold of his Co- 
pyhold, his Common is gone. As to the firſt 


Objection 


Title defe- 
ctively ſet 
forth, not a 


c. but quod cum ipſe per conſuetudinem ha- bad one. 
ere debeat, which does not affirm a Cuſtom, but 
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Objection the Court held, that it was but | 


defective Title, and there was Room enough 

to induce a Proof of the Cuſtom; and it was 
Diverſity be- only an Informality of laying the Cuſtom, 
tween Com- which is cured by the Verdict. As to the ſe. 
mon belong- cond Objection the Chief Juſtice took this 
Ing to the | Difference, viz. Where a Copyholder claims 

ate, and : a 

to the Land. Common in the Waſtes of a Manor, it proper- 
ly and ſtrictly belongs to his Eſtate; and if he 


enfranchiſe his Copyhold, in that Caſe his Com- 


mon is loſt; but where he claims it out of 


the Manor, it belongs to the Land, and not to 
the Eſtate; and if he enfranchiſe the Eſtate, the 
Common continues: But all the Precedents of 
Common are, tanquam ad tenementa ſua ſpec- 
tan. 9 Co. 113. Co. Ent. 9. Dyer 363. b. 
1 Saund. 349. 2 Saund. 321. Co. Ent. 574. 
Winch. Ent. 931, 1026, 1027, 1111. Hern. 81. 
Brownl. Red. 428, 430. And the Chief Juſtice 
thought, that a the Pleadings were ſo, the 
Common might be ſaid to belong to the Copy- 
hold Tenement, ſince it belonged to the Co- 
pyhold Eſtate; for that which belongs to the 


Eſtate belongs to the Tenement, and the Judg- 


ment was reverſed after great Deliberation. 
Vide 1 Lut. 126, the Report of the Judgment 
of the Common Pleas. Salkeld 364. 


* nadie B. R. Upon a Writ of Enquiry, either on 


between the Demurrer or Judgment by Default, executed 


Verdi& and the laſt Day of a Term, the Plaintiff may en- 
the Judg- ter Judgment the 5th Day after, and not be- 
— * fore: So where there is a Verdict, there muſt 
And between be four Days between the Verdict and the 
theexecuting Judgment; not that in all Caſes there can be a 
2 Writ of Motion in Arreſt, as in the principal Caſe, 
Enquiry and here the Verdict or Inqueſt is the laſt Day of 


— 16a the Term; bur ſtill there may be a Writ of 
1: - Error, 


Clerk verſus Rowland, Trin. 5. V. & M. 


- 8 
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Error, and this Time is allowed for theſe Pur- 


poles; and therefore, after Verdict or Writ of 


Enquiry, the Courſe is for the Plaintiff to give 
a Rule to enable him to enter his Judgment 
Niſi cauſa oftenſa fit in contrarium infra qua- 
tuor dies; and in the Principal Caſe, Execution 
was ſet aſide, becauſe it was ſued out the 4th 
Day after the Term, the Writ of Enquiry be- 
ing executed and returned the laſt Day. Sal- 
keld 399. : | 
Anonymus, Trin. 21 Car. 2. B. R. In Treſ. Want of A- 
paſs, the Defendant juſtified by Reaſon of verment 
Common in the Place where, for Cattle Le- _ by 
vant and Couchant, and did not aver that ait. 
the Beaſts were Levant and Couchant; but 
this was held to be aided by the Verdict. 1 
Vent. 34. | 
After Verdict the Court ſhall admit any Intendmenr. 
Intendment to make the Caſe good. 1 Ventris 
133+ | | 
\ The King verſus Ledgingham, Mich. 22 Car. Privy ver- 
2. B. R. In an Information againſt him for dict in an In- 


the King, the Court took a privy Verdict, formation, 
but not in 


and ſo was ſaid was the uſual Courſe at the Caſe of 


Aſſizes, but it cannot be ſo in Caſe of Felony ꝓreaſon or 
or Treaſon, as is ſaid in 1 Iaſt. 227. b. In Ca- Felony, 

ſes of Life and Member, if the Jury cannot 

agree before the Judges depart, they are to be Verdict may 
carried in Carts after them; ſo they may give be given our 
their Verdict out of the County. 1 Ventris — the Coun- 


97. 

The King verſus Kent, Hil. $ & 9 IW. 3.Verdi& a- 
B. R. A Verdict General or Special may be mended by 
amended by the Notes of the Clerk of Aſſize; Notes. 
but this is in Civil, not in Criminal Caſes. Vide | 


1 Ro. Rep. 82. Salkeld 47. 


Biſhop 
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es Pe. B 2 „ Caſe, Mich. 8. U. 3, 
fendants, and - K 1 ee again ſeven Defendants, 
all join in who enter into the common Rule for confeſ. 
the common fing Leaſe, Entry and Ouſter, and plead to If. 
to thes was Seeger nnd the Jr; bir the Tee e 
right in the the W. 1 Jurata; but the Iſſue in 
* 5 "fi prins Roll was between the Plaintiff 
©. bur the 29d five Defendants only, which was tried 
Niſt prins and Verdict pro Quer. and an Amendment 8e. 
45 — ier it was oppoſed, becauſe it was 
ä r t e Verdict, to fubject the Jury to an 
| Verdi e Aftaint to make another Iffue, and to make 
Quer. this do. Defendants guilty who were not tried: 
vas amended But it was amended; for nothing could be 
Y WE * of but the Title of the Leſſor, and 
I eee ue depended on his Title, which is not 
#\ 0h altered by this Amendment. And it muſt be 

| conſidered that all Seven entred into the 
common Rule, and that the Plea-roll, &c. are 
all right; and this cannot be intended other 
than the ſame Iſſue, and the Amendment is 
only to rectify a plain Miſtake, and make that 
= _— was apparently intended to be 
. S | | 
in che Di- Child verſus Harvey, Mich. 11 V. 3. B. R. 
ftringas the A Scire facias on a Recognizance, upon Iſſue 
29 of Ni _ ſolvit it was found for the Plaintiff: Mr. 
” —_ 2 2 4 on moved to ſet aſide the Verdict, becauſe 
bebe: a5 in the Diſtringas and Jurata the Return was 
Sk at © die Santa Trin, in tres Sept. niſi Johannes 
after Verdict Holt, Mil. 27 die Junii prius wenerit, the 
held not a- twenty-ſeventh Day of June being the Mor- 


mendable by row after tres trin. But the Plea-roll was right, 


the Plea- roll | 
e e for the Award there was tres Mich. It was a- 
greed on all Sides, that the Trial muſt be ſet 


Judges Au- © 
thority was alide unleſs the Miſtake could be amended, be- 


confined ro cauſe it appeared the Judge had no Authority 


that Day. to try the Iflue; and the Court held it could 
4 | not 
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not be amended. The Court agreed, II rhe 
where the Diftringas or Jurata ate right, and N, privs 
the Amendment does not alter the Point in Iſ- Roll may be 


ſue, the Niſi Prius Roll may be amended by e 


the Plea-roll. So it was in the Biſhop of Vor-, ond 


ceſter's Caſe, and there the Diftringas and . 
rata Were right. 2 Cro. 353. Dyer 260. Hut. 

81. 1 Cro. 596. But here neither Diſtringas 

nor Jurata are right. The Day appointed for 

the Nui prizes is impoſſible; and the Judge's 
Authority is confined to the Day. And where 

a Judge's Authority is confined to a Day, his 

Trial at another Day muſt be without Autho- 

rity. Salkeld 48, 49. 

Brook verſus Ellis, Paſ. 5 N & Mx. Inſuffeient 
Upon a Devaſtavit ſuggeſted againſt both Return of 
Exeeutors, viz. A. and B. the Writ was to the Devaſtavit 
Sheriff to inquire of a Waſting by both; the 9 py ** 
Sheriff returned a Devaſtavit as to 4. but faid ve I 
nothing as to B. This being aſſigned for Error, 
after Judgment upon a Verdict, was held to be 
aided by the Verdi&, being but an inſufficient 
Return or Miſreturn, by reaſon of the Omiſ- 
ſion ; otherwife if no Return at all. Vide 
3 Cro. 587. 3 Co. 81. Noy 22 Coo. Car. 27 
312. Salkeld 363. 

When a Verdict is "REM there can be no- Court mult 
thing added to it, or taken from it ; but as it 9 
is found, ſo the Court muſt judge of it, and the Verdid. 
whatever i is found in a Verdict, whereupon the 
Court can give any Judgment, muſt be polt- 
tively found, not ambiguouſly ; for if the Ju- 
ry doubt, the Court can never reſolve the Mat- 
ter of Fact: And Shower held, That if the 
Jury do find poſitively the Matter of Argu- 
ment, and do not make the Concluſion de 


facto, the Court (tall reject the Matter of Ar- 


gument, and give Judgment to the contrary : 
Aud 
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And for this cited Cro. Car. 549. Criſp and 
Pratt's Caſe, where Iſſue being joined upon 
a Fraud, it was adjudged there, That tho' there 
be never ſo many Circumſtances of a Fraud 
found, unleſs the Jury find it to be a Fraud, 
the Court ſhall adjudge it to be none. Shower 


| 539- 1 
What Mat- Peachy verſus Harriſon, Trin. 9 I. z. C. B. 
ter of Re- Tt is not a good Exception in Arreſt of Judg- 
cord 2 be ment, that there is no Warrant of Attorney 
e 8 filed, tho* that be Matter of Record, and may 
ACeft of be aſſigned for Error. The Reaſon is, becauſe 
Judgment tho' it be a Matter of Record, yet it is not of 
and what that Record before the Court, but of another. 
20 b Salkeld 77. | : 
If the Di- Anonymus, Paſ. 11 V. 3. B. R. Indictment 
| fringes of in B. wo for ', er N Was tried three 

* Days before the End of the Term, and Judg- 
1 ment was entered the ſame Term; ſo = the 
| happen not Defendant had not four Days to move in Ar- 
to be four reſt of Judgment. And the Queſtion was, 
Days be- Whether this Entry of the Judgment was re- 
decen the "ular, and whether it ſhould not have b 
Trial and gular, and whether it ſhould not have been 
the End of itayed till the Term following? Et per Holt, 
the Term, C. J. If there be four Days and more between 
yet Judg- the Trial and the End of the Term, Judgment 


ment na ought not to be entered within the four Days; 
be entered 


thee Term. but if the Diſtringas be returnable within 


the Term, and the Party is tried within two 
or three Days before the End of the Term, the 
Judgment ſhall be entered that Term, tho 
there be not four Days to move in Arreſt of 


Judgment; ſo it was ſettled in the Caſe of 
Knox and Levarr, upon a Conference between 


Scrogs C. J. and Sir William Jones Attorney 


General, contrary to the Report of Sir Samuel 


Aſtrey, 
3 | | 5 5 Aneſt 


SJ A — * * * — R x „ * * 


— 
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© Arreſt of Judgment is either for Matter Two Ways 

- © intrinſick, that is, ſuch as appears by the of taking 

„Record itſelf, which will render the Judg- zudnangge 

© ment erroneous and reverſible; or extrinſick, ——— 

© 1, e. ſome foreign Matter ſuggeſted to the 

Court, which proves the Writ is abated, for 

© ic is not enough that it proves the Writ is 

* only abateable: The old Courſe of taking 

© Advantage in Arreſt of Judgment was thus: 

The Party after a general Verdict, having a 

© Day ia Court, (for fo he has as to Matters 

of Law, tho” not of Fact) did aſſign his Ex- 

© ceptions in Arreſt of Judgment by Way of 

* Plea; and it was called Pleading in Arreſt 

of Judgment. This differed from moving in 

* Arreſt of Judgment, which was done by one 

* as Amicus Curiæ, where the Party was out 

© of Court. Vide Co. Entr. 295. b. the Manner 

* of doing it. Vide 2 Ro. 716. 9 E. 11. a. 

4 H. 7.9. 5 H. 7. 23. Raſt. 107, Salkeld 

77, 78. 

Mood verſus Shephard, Trin. 2 Ann. B. R. The Cour 
It is againſt the antient Courſe of the Court of moving in 
to make a Rule to ſtay Judgment, unleſs the Arreſt of 
loſtea be brought in; but the Court, if there Judgment. 
be probable Cauſe ſhewn, will order the Po- 
ſtea to be brought in. Et per Cur', If one 
moves in Arreſt of Judgment, he ought to 
give Notice to the Clerk in Court of the other 
Side ; but the better Way is to give a Rule up- 
on the Poſtea for bringing it into Court, for 
that is a Notice of itſelf. Sa/zeld 78. 1 

Deerly verſus the Dutcheſs of Mazarine, here à Di- 
Hill, 8 V. 3. B. R. Aſſumpfit for Wages and vorce ſhall 
Money lent, on Non Afjumpſit, the Defendant be intended 
proved ſhe was married, and her Husband a- afrer Ver- 
live in France: The Jury found for the Plain- 
tiff; upon which, as a Verdict again(t Evi- 

1 N * dence, 
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* dence, ſhe moved for a new Trial; but it was 

denied; for it ſhall be intended ſhe was di- 

vorced. Salkeld 116. | | ' 

Want of A- Eaſt verſus Eſſington, Mich. 1 Ann. B. R. 

verment aid- Indorſee declared on a Bill of Exchange againſt 

ed by the the Drawer; and the Bill was, Pray pay this 

Veruick. ny firſt Bill of Exchange, my ſecond and third 

not being paid; and the Indorſement was ſet 

out in this Manner, that the Drawee indorſa- | 

vit ſuper billam illam, content. bille illius ſol- 

vend. to the Plaintift, without ſhewing that it | 

was ſubſcribed. On Non Aſſumpfit, and Ver- 

dict pro Quer. It was objected in Arreſt of 

Judgment, that there was no Averment, that 

the ſecond and third Bill was not paid, which 

is a Condition precedent: Sd non allocatur. 

Et per Cur', That muſt be intended, for the 

Plaintiff could not otherwiſe have had a Ver- 

dict: And for the ſame Reaſon alſo, the In- 

dorſement, which was likewiſe excepted againſt | 

as ſet forth in the Declaration, was held good, 

being aided by the Verdict, the Court compa- 

ring it to an Action of Debt, by an Aſſignee of 

a Reverſion, without ſhewing an Attornment, 

which on Non debet, is aided by Verdict; for 

if the Indorſement be neceffary to transfer the 

Bill, ſo is the Attornment to paſs the Rever- 

ſion. Ergo, as the Attornment ſhall be ſupplied 

by the Jury's finding Deber, ſo ſhall the Indorſe- 

| ment by their finding Aſſumpfit. Salkeld 130. 

want of a. Harry verſus Petit, Trin. 9 Ann. B. R. 

verment, Action on a promiſſory Note againſt the ſe- 

l cond Indorſor, and the Plaintiff declared mo 

if out any Averment, that the Money was de- 

q e of the Drawer, or the firſt Indorſor. 

Cauſe for And this was held good upon Motion in Arreſt 


+r:otivg of judgment; for the Indorſor charges him- 


that the Plainti 


Worth, and that it was worth 7 s. per Week: 
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ſelf in the ſame Manner as if he had originally 
drawn the Bill. Salkel/d 133. 

Rex verſus North, Hill. 8 I. 3. B. R. The Certiorari not 
Defendant was indicted before Juſtices of the tc be ſerved 
Peace, and pleaded Not guilty ; and after the —_ * 

; y ſworn. 
Jury were gone out to conſider of their Ver- 
dict, he deliver'd in a Certiorari; and the Ju- 
ſtices return'd the Verdict; and it was held 
well ; for it cannot be deliver'd after the Jury 
is ſworn. Salkeld 144. 

Price verſus Parker, Paſ. 8 WW. 3. B. R. Up- Diſcontinu- 
on a Motion to diſcontinue upon Payment of ance by 
Coſts, the Court held, That after à general Leave of the 
Verdict there can be no Leave given to diſcon- as W 
x 3 e after ſpe- 
tinue; but that after a Special Verdict there (;,1 Verdict, 
may, becauſe that is not compleat and final ; not after ge- 
but in that Caſe it is a great Favour. The neral. 
ſame Point was ſo ruled, inter Reeve and Geld- 


ing. Paſ. 5 & 6 V. & M. B. R. Salkeld 178. 


Weſt verſus Troles, Mic. 9 V. z. B. R. The Two Counts 
Plaintiff declared, That whereas the Defendant in Nar. for 
6 Maii 1695, for 120 Weeks Diet then paſt, 8 
bad promiſed to = him 7 s. per Week, and Kind, not 

poſtea, ſcil. 6 Maii 1695, averred to be 
having found the Defendant Diet 120 Weeks different: 
then paſt, the Defendant promiſed to pay the 1 
Upon Non Aſſumpſit and Verdict pro quer. it 
was now moved in Arreſt of Judgment, that 
the Weeks in the Quantum meruit are not ſaid 
to be aliæ than thoſe laid in the ſpecial Pro- 
miſe, ſo that the Defendant is twice charged 
for the ſame Thing. Sed non allocatur; for they 
do not appear neceſſarily to be the ſame, and 
without Neceſſity the Court will not intend 
them ſo. Salkeld 213. | 
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Evidence. 


| Preſump- 


tion. 


| | P roo] 


Ch. 15, 


C H A P 8 XV. 
Of Evidence in general. 


Vidence, Evidentia : This Word in legal 
'; Underſtanding (ſaith Coke, 1 Inſt. 283.) 
doth not only contain Matters of Record, as 
Letters Patent, Fines, Recoveries, Inrolments, 
and the Like; and Writings under Seal, as 
Charters and Deeds; and other Writings with- 
out Seal, as Court rolls, Accounts, and the 
like, which are called Evidences, Inſtrumenta. 
But in a larger Senſe, it containeth alſo Teſti- 
monia, the Teſtimony of Witnelles, and other 
Proofs to be produced and given to a Jury for 
finding of any Iſſue joined between the Parties: 
And it is called Evidence, becauſe thereby the 
Point in Iſſue is to be made evident to the Ju- 
ry: Probationes debent eſſe evidentes (id eſt) 
perſpicuæ & faciles intelligi. 
And this Evidence (with Bracton) we may 


term probatio duplex, viz. viva, as Witneſſes, 


viva wore; and Mortua, as by Deeds, Wri- 
tings and Inſtruments; and Violenta preſump- 
tio, in many Caſes, is plena probatio ; and there- 
fore if all the Witneſſes to a Deed be dead, 
then the Deed ſhall receive Credit per colla- 


tionem ſigillorum, ſcripture, &c. but eſpecially 


if there hath been a continual and quiet Poſ- 
ſeſſion ; which is a violent preſumption. 1 Inſt. 

6. for no Man can keep his Witneſles alive. 
If a Thing be generally referred to Proof, 
this ſhall be intended Proof by Jury ; bur it 
other Manner of Proof be agreed upon, that 
ſhall take away the Proof which the Law ge- 
nerally intends by Jury. Hob. 127. As if | 
E | promiſe 


22 Www 22 ww — 
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promiſe to pay what Money you prove B. bor- 
rowed ; this may be proved in the ſame Action 
brought upon the Promiſe. Vide Roll. Tit. 
Trial, 594, 595- 

In Felonies, &c. the Perſons that give Evi- 
dence for the Priſoner againſt the King are 
not ſworn, but fee Srderfin 211. 


B. was indicted for ſtriking F. in Naſtmin- Indigments. 


fter- Hall, and the Witneſſes that gave Evi- 
dence for B. were admitted to be ſworn. 

And fo the Defendant's Witneſſes in A p- 
peal of Murder. And the Court would not 
allow. Evidence upon Oath, given upon the 
Indictment, although the Witneſs was dead; 
nor is Evidence upon the Indiament cf 


_ Treſpaſs, Evidence upon an Action of Treſ- 


paſs. = 
Upon Indictments and Informations con- 
cerning Criminal Offences, as againſt a Ju- 


ſtice for compourding of Recognizances, &c. 


upon Motion the Court will order the Proſe- 
cutor to give particular Inſtances that the De- 
fendant may know what to defend. Keb. 
2 Part 220, | 

A Jew being a Witneſs, is ſworn on the Old 
Teſtament, and Perjury upon the Statute 5 E- 
liz. cap. 9. may be aſſigned upon this Oath ; 
ſo if it be taken on the Common-Prayer Book, 
that hath the Epiſtles and Goſpels. Keb. 2 Part 
314. Hill. 19. 20 Car. 2 B. K. | | 


Proofs to determine Matter of Fact, and to Proof. 


be offered to a Judge and Jury, are of two 
Sorts. Firſt Living, as by Witneſſes, and to a 
Jury one Witneſs is ſufficient. And dead, as 
Matters of Record, as Letters Patent, Fines, 
Recoveries, Inrollments, Cc. Writings ſealed 
and delivered; and Feoffments, Leaſes, Re- 


leaſes, Cc. And without Seal, as Court-Rolls, 


X 3 Accounts, 
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Evidence. 


Challenge. 


What Evi- 


dence upon 
the General 
Iſſues. 


Detinue. 


Of Evidence in general. Ch. 15. 


Accounts, c. And if the Caſe be between 
the King and a Priſoner, he is firſt to ſay 


What he can for himſelf, and then all that 


can ſay any Thing againſt him are to be 
heard upon Oath, and then others may be 
heard for him, but not upon Oath: And ac- 
cording to this Evidence on both Sides, or 


Without any Evidence at all, the Jury are to 


give their Verdict, according to their Know- 
ledge and Oath. 


The Jury are obliged to take Cognizance of 


what is ſufficient Evidence, on Pain of an At- 
taint. 
Payment Time out of Mind, is good Evi- 
dence of an Endowment. 

Where the Evidence proves the Effect and 
Subſtance of the Iſſue, it is good. 

In Challenge to the Array, becauſe made at 
the Denomination of the Sheriff's Clerk, Evi- 


dence at his Bailift's Denomination is good, 


becauſe favourably made is the Subſtance. 38 
H. 6. 9. | 
Upon the General Iſſue the Defendant may 
give any Thing in Evidence, which proves 
the Plaintiff hath no Cauſe of Action, or which 


_ doth entitle the Defendant to the Thing in 


Queſtion. | 
But if he hath Cauſe of Juſtification or Ex- 
cuſe, it muſt be pleaded ; wherefore upon Non 


detinet in Detinue, the Defendant may give 


in Evidence a Gift from the Plaintiff ; for 
that proveth that he doth not detain the Plain- 


_ tiff's Goods; but he cannot give in Evidence 


that the Goods were pawned to him for Mo- 
ney, and that it is not paid, but he muſt plead 


it. 1 Inſt. 283. For the Property is in the 
Waſte 


Pledger. 


Ch. 15. Of Evidence in general. 
Waſte was aſſigned in Boſcis in ſuccidendo 
& vendendo decem Quercus. The Defendant 
in Fact had only lopped them ; held he might 
plead Nul Woſt fait, and give this ſpecial 
Matter in Evidence. Dyer 92. pl 16, 

Waite was aſſigned in fodiendo foſſam in 
quodam Prato. The Defendant pleaded Nu! 
Waſt fait, and the Jury found the Defendant 
made the Trench to drain the Water, where- 
by the Ground was better'd, and not damag'd. 
0bj. That this ought to have been pleaded, but 
it was held, it might be given in Evidence, be- 
ing no Waſte. Dyer 361. b. pl. 12. * 
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Upon the Plea, Nu! Waſt fait, in an Acti- Waſte. 


on of Waſte, he may give in Evidence any 
Thing that proved it no Waſte, as by Tem- 
peſt, by Lightning, by Enemies, &c. But he 
cannot give in Evidence any juſtifiable Waſte, 


as to repair the Houſe, or the like; nor a Re- 


paration of the Waſte before the Action 
brought. For the Rule is, That the Evidence 


muſt ſtand and agree with the Iſſue. 1 Inſt. 


283. 


Upon Not guilty, in an Action upon the p,,., pag. 


Statute de parco fracto, That the Plaintiff hath 
no Park, is good Evidence. 19 H. 8. 9. Koll. 
Trial, 683. pl. 6. FR 1; 


If the Defendant pleads Payment to a Bond Payment by 
or Bill, and it appears the Debt is very old, Preſump- 


and ir hath not been demanded, nor any Uſe tion. 


paid for many Years, a common Preſumption 
is good Evidence, that the Money is paid, and 
the Juries uſe to find for the Defendants in 
ſuch Caſes. 


Evidence ſhall never be pleaded, but the Eyidence. 


Matter of Fact ſhall be pleaded ; and if it be 
denied, the Evidence ſhall be given to the Ju- 
ry, not to the Court. Lib. 9. 9. 

1 4: Evi- 
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Eſtate for 
Life. 


What may 
be given in 
Evidence. 


Of Evidence in general. Ch. 15. 


Evidence, that the Wife of every Copy- 
holder ſhall have the Land durante vidui- 
tate, will not maintain the Iſſue, that the 
Cuftom of a Manor is, That ſhe ſhall have 
the Land during her Life, after her Husband's 
Death, becauſe, though durante widuitate 
imports an Eſtate for Life, yet an Eſtate du- 
rante vita, is more large and beneficial. Lib. 

30. T BY 

Things done before the Memory of Man 
in another County, or in another Kingdom, 
may be given in Evidence to a Jury, as 
Aſſets in another County, Cc. Moor 47. 


Ste Lal. . 33. 9.27, 18, & 3. Lib. 6. 


Payment. 


Attaint. 


46, 47. 


Upon Iſſue, Payment at the Day; Payment 


before or after the Day is no Evidence, Moor 47. 


but upon Nihil debet, it is good Evidence, be- 
cauſe it proves the Iſſue. 151 
In Attaint, the Plaintiff ſhall not give 


more Evidence, nor examine more Witneſſes, 


Special Evi- 
dence upon 
the general 
Iſſue, by 
whom. 


than was before; but the Defendant may. 
Dyer 212. ED 
In Actions upon the Caſe, Treſpaſs, Bat- 
tery, or falſe Impriſonment againſt any Ju- 
ſtice of Peace, Mayor or Bailiff of City or 
Town- Corporate, Headborough, Portreve, 
Conſtable, Tithingman, Collector of Subſidy 
or Fifteen, in any of his Majeſty's Courts at 
Weſtminſter, or elſewhere, concerning any 


Thing done by any of them, by Reaſon of 


any of their Offices aforeſaid, and all other 
in their Aid or Aſſiſtance, or by their Com- 
mandment, &c. They may plead the Gene- 


ral Iſſue, and give the ſpecial Matter of their 


Excuſe or Juſtification in Evidence. 7 Jac. 


cap. 5. 3 | | 


Prohi- 


Man may preſcribe in non deci mando, and by 
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- Prohibition for ſuing for Tithes in Bocking- 

Park in Eſſex, and ſurmiſed, that the Lands 

were Parcel of the Poſſeſſions of the Priory of 

Chriſt: Church in Canterbury, and the ſaid Prior 

and his Predeceſſors had held it diſcharged | 
of Tithes tempore diſſolutionis, and pleaded the A non deci- 
Statute of 31 HF. 8. The Defendant pleads that mando. 
the Prior and his Predeceſſors did not hold 

them diſcharged, and upon Iſſue joined there- 

on, the Evidence was, That the Prior or his 


predeceſſors, Time out of Mind, &c. never 


aid Tithes; but no Cauſe was:ſhewn, either 
by Unity of Poſſeſſion, real Compoſition, or 
other Cauſe, to ſhew it diſcharged: Cook ſaid it 19 ary debet 
was no Evidence, for it is a Preſcription in upon the i 


non decimando. Curia contra; for a ſpiritual] Statute for 
Tithes, a 


the Statute of 31 . 8. he ſhall hold it dif- ghet ge 


charged as the Prior held it; and if he held it à Non deci- 

diſcharged, non refert by what Means; for it mando in E- 

ſhall be intended by lawful Means, and the vidence; ſo 

Jury afterwards found it for the Plaintiff, Cro. may the 
Part 2, 6. Keb. 2 Part 475. 1 

3 Part 2, 6. Keb. 2 45. | any other 

ſpiritual Perſons, Lib. 2. Bp. of Winchefter's Caſe. 


Suit in the Spiritual Court for. Tithes, De- 
fendant pleads, Thar Plaintiff did not read the 
Articles ; and heid that Defendant mult prove 
this, tho' a Negative: For, ſays the Book, the 
Law preſumes that none would loſe his Bene- 
fice rather than read the Articles. 1 Roll. Rep. 
33. ' 36 
In Ejectment for a Rectory, the Leſſor of 
the Plaintiff muſt prove not only his Admiſ- 
ſion, Inſtitution and Induction, but alſo his 
Reading the Articles, and ſubſcribing them, 
and. his declaring his full and free Aſſent to 

| the 
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A Church- 
Book is no 
Evidence. 
 Brownloav's 
1 Part 107. 
Poftea. 


Of Eoidence in general. Ch. 15. 
the Book of Common Prayer, within the Time 
limited by the Statute. 1 Sid. 220. 


If a Church-Book, or any Thing elſe be gi- 
ven in Evidence, which ought not to be allow- 
ed, the Court above cannot quaſh the Verdict, 
except it be certified and returned with the 
Poſtea. Brownlow's 1 Part 207. But the Court 


26 Ap. pl. 4. may order a new Trial, upon Cauſe ſhewed, 


« © vl 


as for exceſſive Damage, c. | 

The Court will not permit the Jury to car- 
ry any Writings out with them, but what are 
proved, and under Seal. | 


Ibe Certificate of the King under his Sign 
Manual, was allowed in Chancery for Proof 


without Exception. Hob. 213. 
Upon a Traverſe of a Leaſe Parol for Years, 


Viz. Abſque hoc, qued A. dimifit, & c. Nihil 


— 


Habuit in tenementis may be given in Evi- 


dence. Dyer 122. 
Shewing a Grant to dig Turfs, is no Evi- 
dence againſt, a Preſcription for the ſame, but 


the Grant being the ſame with the Prefcrip- 


tion, ſhall be taken as a Confirmation. Crew 
and Vernon, Moor 819. Quære tamen, vide 
Moor 830. Where a Court of Piepowder is 


claimed by Preſcription and Grant, and good. 


2 Cro. 313. Acc. 
The Conſeſſion of a Party muſt be taken 
whole, and not by Parts; as if to prove a 
Debt, it be ſworn that the Defendant con- 
feſſed it, but withal he ſaid at the ſame Time, 
that he paid it; his Confeſſion ſhall be valid 
as to the Payment, as well as that he owed 
it, per Hale Chief Juſtice. And ſo is common 
Practice. 3 
The Jury are to decide the Fact, and Evi- 
dence is not given but to inform them in their 
| Con- 
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Conſciences of the Truth; for although no 
Evidence is given of either Side, yet they may 

give their Verdict of one Side or other. 14 H. 

7. 29. And therefore, although two Witneſ- 

ſes are neceſſary, where the Trial is by Wit- 

neſſes, as in the Civil Law; yet they are not 

of Neceſſity, where the Trial is by Jury. And Office of the 
where Witneſſes are joined with, the Jury, Jur 7 

yet they may be rejected, if they will not agree 

with the Twelve, and the Twelve may give 

their Verdict. Roll. Trial, 675. 9 


The Jury, after they are departed from the 1314. 676. pl. 


Bar, may return and hear their Evidence of any 7. 
Thing they doubt before the Verdict. 
Sur Traverſe de done in Tayle, the Witneſſes Done in tayle. 
prove, That another made the Done; this doth 
not warrant the Iſſue. 1bid, pl. 13. 
In an Action againſt the Sheriff upon the 
Statute of Extortion, that he took it for Bar- Extortion 


fee of one who was acquit, is good Evidence. verſ. vic. Fee. 


Poſſeſſion is an Evidence of Right, and he Poſſeſſion. 
that hath Poſſeſſion may diſtrain the Cattle of 
him that hath no Title, for the Taking is in 
reſpe& of the Poſſeſſion more than of the Title. 
Roll. Trial, 679. pl. 19. 
A Receipt of the laſt half Year's Rent is E- 
vidence that all before was paid. 1 | 
Parſon or not Parſon, in ſuch Iſſue you may parſon. 
give in Evidence a Reſignation, although it be 
in another County and Spiritual, Roll. Trial, 
677. pl. 28. | | CE 
In Riens paſſe per le fait, not his Deed may Fut. 
be given in Evidence. | | 
In Waſte, the Plaintiff declared of a Leaſe 
by J. S. to the Defendant, whereby J. S. 
ranted him the Reverſion, to which the De- 
endant attorned; and the Queſtion was Whe- 


ther if the Defendant pleaded Ne graunta 


pas, 
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pas, or Riens paſſa per le fait, he could 
give in Evidence, that he never attorned to 
the Plaintiff? Shelly thought he could not, but 
that he ought to traverſe the Attornment; 
but Knightly and Fitzherbert thought he might 
in either Caſe. Dyer 31. pl. 215. 

Cuſtom. - To lay a Cuſtom to a Houſe and Land, to 
prove it to Land only, not good. Godbolt 234. 

Tis good Evidence to convict one upon the 

Church. Statute Elix. for not coming to Church, to 
prove that the Party was not at his Pariſh 
Church ſuch a Sunday, and the Party may ſhew 

that he was at Church elſewhere. | | 

Former Alfter Evidence given, and the Jury ready 
Trial. to give their Verdict; and then the Attorney 
General will not proceed, but draws a Juror, 

and brings another Information, none of the 


former Jurors ſhall be admitted to give in E- 


vidence, that the Jury were ready to give their 
Verdict againſt the King in the firſt Informa- 
tion; for this ought not to be diſcovered, for 
ſo no Benefit would accrue to the King by 
his Prerogative to draw a Juror. Roll. Trial, 
679. Pl. 10. e | 4 
mapa ge But this may be given in Evidence in 
Con another Action, where the King is not con- 
ſpecial Iſſue. cerned, | | | 
Common, Upon an Iſſue of Common appendant, Cc. 
common fur cauſe de vicinage cannot be given 
in Evidence. Roll. Trial 680. pl. 2. £ 
Grant per fait, If an Advowſon be pleaded to be granted 
_ nis per fait, and this Iſſue is taken by a Stranger 
fuſhcient to to the Fait, if it be found granted ſans fait, 


th 1 
Effe Fa or by another Fait, it is good; for the Deed 


What maybe 


Iſſae. is Surplus, and the Effect of the Iſſue is upon 


the Grant, not upon the Fait. Iid. 651. pl. 1. 
If a Man plead Not guilty, he cannot give 
in Evidence a Matter juſtifiable, which ſhall 
3 be 
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be a Confeſſion of the Act, for this is con- What Things 
trary to the Iſſue. As Son aſſault demeſne in Pay be given 
Battery upon Not guilty : But upon Not guilty !! Filmer 


a y he Ge- 
in Treſpaſs for bearing one's Servant, per quod * 


ſervitium amiſit, you may give in Evidence, Treſpaſs. 


that the Plaintiff did not loſe his Service by Battery. 
the Battery. Roll. Trial, 682. pl. 1, 2, 5. 


Nor upon Nut waſt fait can he ſay, ſuffi- Waſte. 


cientment repair devant le brief purchaſe. Ibid. 

ph. 3 - | | - 

In an Information for Writing, Printing, and Libel 
Publiſhing a Libel, That Copies were found 

in the Defendant's Chamber, is no Publication, 
without diſcourſing ir, or Delivery of it out. 


Keb. 2 Part 502. 


The Jury can have nothing but what is de- What Evi- 
livered to them in open Court, and given in dence the 
Evidence by the Party in Court: If an Exem- ur 2 
plification come out of Chancery of Witneſſes e 
examined there upon Oath, who are dead, the Exemplifi- 
Jury ſhall have this with them; but if the cations. 
Exemplification comprehend ſome Witheſſes a- 
live, and ſome dead, they ſhall not have it with 
them. Neither ſhall they have any Pedigree Pedigree. 
drawn by a Herald at Arms, for it is no Evi- 
dence, only Information for Direction. 

Nor an Office before an Eſcheator, unleſs 
exemplified, nor a Teſtimonial, nor a Part of 
a Fine indented, unleſs exemplified, but they 
may find the ſame ſpecially. 2 

Conventicle of thirty or forty, is Evidence of error. 


Terror, &c. Keb. 2 Part 558. 


Matter in Law is not to be given in Evi- Matter in 


\ dence, for the Jury are only to try Matters of Law. 


Fact. The adverſe Party may demur to oeh! n | 


Evidence. 3 H.6. 36. | | ** 
A Writing or Anſwer permitted to be read bum & 
in Part, may be read i toto. pars. 


The 


/ 
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Counſel. The Counſel of that Party which doth be- 
Iſſue. gin to maintain the Iſſue, whether of Plain- 


tiff or Defendant, ought to conclude. 


Exemplifi- | The Jury may carry from the Bar an Ex. | 
cation. emplification under the Great Seal, of Depo- 
ſitions in Chancery; but if they are not ex- 


emplified, the Jury can only look upon them 
at Bar, but not have them with them out of 
Court. — 

In Evidence, he which affirms the Matter 


in Iſſue, ought firſt to make the Proof to the | 


ury. 
King, p The King's Meſſage or Letter ſhall not be 
allowed for Evidence between Party and Par- 
ty; otherwiſe where the Matter was ſecret, 
and that the King only had perſonal Know- 
ledge, as in Sir George Reynel's Caſe, Co. 9. 
Rep. | 


Mich. 8 Car. Upon Evidence at Bar it was agreed, That 


2. B. R. 66. an old Impropriation ſhall be preſumed to be 


Smith verſus well and lawfully made. A Vicar might an- 


. N 1 ciently have been endowed without a Deed 


Impropria- ſealed, being only an Ordination of the Biſhop, 

tion. Vicar. and Allotment of Maintenance. 

Hand. The Chief Juſtice ſaid, If a Man be over- 
ſea or dead, the Party ſhall be admitted to 
prove his Hand by Witneſſes, or comparing 


with other of his Writings ; to which the Court 


agreed. | 


In an Action brought by a Woman for ſlan- 


Marriage. dering of her, by which ſhe loſt her Mar- 
Starchv. Ely. riage with J. S. the Marriage with J. S. is not 
24 Car. 2. traverſeable, but ought to be proved in Evi- 
Rot. 494 gence. | 

Foreign At- Cuſtom of foreign Attachment may be plead- 

tachment. ed, or given in Evidence. 3 Keb. 221. 

Evidence may be given to mitigate Dama- 
ges, in all Caſes where Damages are to be re- 
| 5 | covered ; 


Ch. 15 Of Poidence in general, 319 


covered; as in Waſte, that the Premiſſes were 
ruinous at the Time, &c. or burnt by Ene- 
mies, C c. See Olive and Guin's Caſe, in Si- 
der fin 2 Part 155. in the Exchequer, good 
Matter concerning Evidence, where it was ad- 
judged, that a Record had in Brecknock in 
Wales, under the Seal of Brecknock, might be 
given in Evidence. See Hardr. Rep. 118. 

Lord Preſion was committed by the Court Refuſing to 
of Quarter-Seſſions, for refuſing to be ſworn give Evi- 
to give Evidence to the Grand Jury, on an — 
Indictment of High Treaſon. He was brought and . 
by Habeas Corpus in B. R. and Holt, C. J. ſaid, 
it was a great Contempt, and that had he 
been there, he would have fined him, and 
committed him *till he had paid the Fine; but 
being otherwiſe, he was bailed. Rex verſus 
Preſton, Salk. 278. | | 

Charnock was indicted, for that he the roth On _ 
of February, 9 W. 3. & diverſis aliis diebus . 
& vicibus tam antea quam poſtea, in the Pariſh of the Fact 
of St. Clement Danes, did traiterouſly conſpire done at any 
to kill the King. Et per Holt, C. J. Evidence Time, not 
may be given of a treaſonable Conſpiracy, &c. _ m_ _ 
at any Time before or after the Time alledged at any Placo 
in the Indictment: | | in that 

1ſt, Becauſe it is only a Circumſtance, and County. 


of Form, ſome Day muſt be alledged, but it 


is not material. | 

2dly, The Inditment lays it to be at divers 
Days and Times, as well before as after, and 
thereby comprehends what was done laſt 
Year, as well as this; and as the Evidence 


may be of Matters before that Time, ſo it 


may be of Matters alſo at any Time after the 
Time ſpecified in the Indictment, provided it 
be not after the Time the Indictment was 
found; neither is the Evidence tied vp 1 the 

| Place; 
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Place ; for it may be of any Place, provided 
it be not out of the County; and ſo it is of al! 


Criminal Caſes. Salk. 288. 29 [er 

Indictment, That the Defendant, with o- 
thers, at the Pariſh of St. Giles in the Fields, 
riotouſly aſſembled, & quoddam cubiculum cu- 
juſdam S. S. in Domo Manfiouali cujuſdam Da- 
vid James fregit & intravit, and thirty Yards 


of Stuff took and carried away. On Evidence 


Jamſon, and not James; and held by Parker, 


Perſon pre- 
ſumed to be 
living, til! 


Proof to the 


contrary. 
Unleſs ab- 
ſent for 
ſeven Ycars. 


it appeared to be the Manſion-Houſe of David 


C. J. at Niſi prius, that this did not maintain 
the [ndiftment. 1 Salk, 385. Regina verſus 
Cranage. Rt 3 6] 
Generally Perſons are preſumed to be li- 
ving, if the contrary be not proved. 2 Roll. 
Rep. 461.' Throgmorton verſus Walton. 
But by 19 Car. 2. cap. 6. If Perſons, for 


whoſe Lives Eſtates are granted, remain be- 


yond Sea, or abſent themſelves in this King- 
dom izven Years together, and no evident 
Proof be made of their Lives, in any Action 
commenced by the Leſſors or Reverſioners for 
Recovery of ſuch Tenements, they ſhall be ac- 
counted as dead. „ 1 
Provided, That if after any Perſons ſhall be 


evicted by Virtue of this Act, the Perſons, upon 


whole Lives ſuch Eſtates depend, ſhall return 


from beyond Sea, or on Proof in any Action 


for the ſame, be made appear to be living, or 
having been living at the Time of the Eviction ; 
the Tenant, who has ouſted, his Executors, 
Cc. may enter, &c. And upon Action a- 
gainſt them that received the Profits, reco- 
ver for Damages the full Profits, with lawful 
Intereſt. | | 


And 
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And by 6 Annæ, cap. 18. Every Perſon who Where one 
hath any Claim to any Remainder, Reverſion, ao ins ee 
or Expectancy of any Eſtate whatſoever, af- pu 
ter the Death of any other Perſon, upon Afi- cealed from 
davit in Chancery, by the Perſons claiming the Rever- 
Title thereto, that they have Caaſe to ſioner, and 
believe that ſuch other Perſon is dead, ard * ſhewn to 
ſuch Death concealed by the Guardian, Tru- weary 
ſtee, or other Perſon, may once a Year, if Peron ſhall 
the Perſon grieved think fit, move the Lord be taken for 


Chancellor to order ſuch Guardian, or ſuch dead uithout 
other Evi- 


Perſon ſuſpected to conceal, to produce to qence 

ſuch Perſon and Perſons, ſuch Perſon ſuſpect- f 

ed to be concealed; and if ſuch Guardian, 

Cc. ſhall refuſe or neglect to produce the 

perſon on whoſe Life ſuch Eſtate depends; 

then the ſaid Court is to order ſuch Guar- 

dian, &c. to produce the Perſon conceal'd, in 

Chancery, or before Commiſſioners appointed 

by the Court, (two of which Commiſſioners 

to be named by the Proſecutor.) And if ſuch 

Guardian negle& to produce ſuch Perſon ſo 

concealed, and the Return be filed in the Pe- 

tit Bag, the Perſon concealed fhall be taken to 

be dead; and the Perſon claiming may enter on 

ſuch Eſtate. | 0 
By 11 V. & M. Seſſ. 1. cap. 16. It was enact· No Evidence 

ed, That after the Death of any Perſon fimo- wy ee 

niacally promoted to a Benetice, the Offence _— a 

or Contract of Simon) ſhall neither by Way Death of the 

of Title in Pleading, or in Evidence to a Ju- Party con- 

ry, or otherwiſe be alledged or pleaded to cerned. 

the Prejudice of any Patron innocent of Sj- 

210uy, or of his Clerk, upon Pretence of I apſe, 

or otherwiſe, unleſs the Parſon ſimonaically 

promoted, or his Patron were convicted of 


ſuch Offence at the Common Law, or in ſome 
F Eccle- 


| ſoner. 
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Ecclefiaſtical Court in the Life of the Perſon 
ſimoniack. 

Peer ſworn A Peer produced as a Witneſs ought to be 

as a Witneſs. ſyrorn, 3 Keb. 631. Earl of Shaftsbury verſus 

Pup | — | 
Wife. The Wife is not obliged to diſcover the 
Husband's Treaſon. 

In Eſcape, No Retaking ſhall be given in Evidence in 

what Evi- an Action of Eſape, unleſs ſpecially pleaded, 

— and Oath be made by the Keeper of the Pri- 

ſon, that ſuch Eſcape was without his Con- 

ſent; but if ſuch Affidavit prove falſe, ſuch 

Keeper ſhall forfeit 50 1. 809 V. 3. cap. 27. 

Every Keeper's Refuſing, after one Day's No- 

tice, to ſhew the Priſoner in Execution to the 

Creditor or his Attorney, ſhall be adjudged an 

Eſcape. bid. 

A Note from Perſons deſiring to charge any Perſon with 

the Gaoler, an Action or Execution, ſhall, at their Re- 

— of queſt, have a Note in Writing from the 

being a Pri- Keeper of the Priſon, whether ſuch Perſon 

be a Priſoner, or not, under Forfeiture of 5071. 

And fuch Note ſhall be ſufficient Evidence. 
Tbid. uy 


Conceal- Where a Woman conceals the Death of her 
. ment Evi- Baſtard-Child, it ſhall be look'd upon as mur- 


2 of dered by her, unleſs ſhe can prove by one Wit- 
urder. gels at leaſt, that it was Still born. 21 Fac. 1. 
cap. 27. the 


Baſtardy ad- In an Ejectment brought by the Leſſee of 


mitted to be pride on a Trial at Bar in the King's Bench, be- 
provdafter ſore Holt C. J. and Eyre J. The Plaintiff inti- 


— * * Hed himſelf to the Lands in Queſtion, as Heir 


to George, late Duke of Albemarle, by being 
Son to a Daughter of Monk, who was elder 
Brother co the Duke. (Suppoſing the Duke 
died without Hae.) The Defendant * — 

8 under 
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under a Deed, and alſo under a Will of Chri- 
ſtopher, Son to Duke George. 

To which the Plaintiff replied, he was not 
Son to Duke George, but a Baſtard, becauſe at 
the Time Duke George married the Mother of 
the ſaid Chriſtopher, ſhe had a Husband then 


living; and ſo the Marriage was void; and 


the Plaintiff produced ſeveral Witneſſes who 
endeavoured to prove this Fact. To this the 
Counſel for the Defendant objeted, That 


they ought not to be admitted to give Evi- 


dence to haſtardize a Man that was dead, and 
after the Death of his Father and Mother, 
who were married in 1653, and cohabited 
together as Man and Wife continually, to the 
Time of their Death, which was ten Years 
after; and Duke Chriſtopher was acknowledged 


as Son and Heir to Duke George, unto the 


Time of his Deach, which was in 1668 ; and 
was called Son and Heir in the Settlement and 
Will of Duke George, and enjoyed the Eſtate 
accordingly ; and the Defendant under him, 
by Settlement, for above twenty Years: And 
Duke Chriſtopher allo fat in Parliament as Son 
and Heir to Duke George; and in a Patent 
made by King Charles the Second, was lo ſtiled, 
and in an Act of Parliament that paſſed to en- 
able him to diſpoſe of Lands that were ſettled 
on him as ſuch; and therefore they inſiſted 
that no Evidence ſhould be given to baſtardize 


him: But the Judges were of Opinion, that if 


the Facts were true, the Marriage was null 
and void, and the Jury might find the Facts ; 
and this Evidence was admitted. 3 Lev. 340. 
The Rule that one ſhall not be baſtardized after 
his Death, holds only in the Caſe of Baſtard 


eigne and Mulier puiſne. Pride verſus the 
| | 1.2 e 
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Earls of Bath and Montague. Hill. 6 M. z. 
B. R. 3 Lev. 340. Salk. 120 
Deceitofthe In an Action on the Caſe for a Deceit, the 
Factor be- Plaintiff ſet forth, That he bought ſeveral 
yond Sea, Parcels of Silk for Silk: On Trial, up- 


ee 10 net guilty, it appeared that there was no 


charge the ny, 
nnd. hs in actual Deceit in the Defendant, who was the 


an Action of Merchant, but that it was in his Factor be- 
Deceit, yond Sea; and the Doubt was, If this Deceit 
could charge the Merchant? And Holt C. ]. 

was of Opinion, that the Merchant was an- 

ſwerable for the Deceit of his Factor, tho“ 

not criminaliter, yet civiliter; for ſeeing ſome 

Body muſt be a Loſer by this Deceit, it is more 

reaſonable that he that employs and puts a 

Truſt and Confidence in the Deceiver, ſhould 

be a Loſer than a Stranger; and upon this O- 

pinion the Plaintiff had a Verdict. Hern verſus 
Nichols, Salk, 289. | ns 


Of Evidence by Witneſſes. 


Witneſſes, If a Perſon is infamous, he ſhall not be 
ſworn as a Witneſs. 1 Inſt. 6. b. 

Mien that are fo branded with Infamy, that 
they cannot be Jurors, (for which ſee before 
who may be Jurors) cannot be Witneſſes; 
yet per Glyn Chief Juſtice, and Nudigate Ju- 


tice, Mich. 1657, B. R. Conviction of con- 
mon Barretry hinders not from being a Wit- -. 
neſs ; but Maynard. Serjeant, held ſtrongly a- 


* 


gainſt it. J. 2 Salk. 690. E 
At Lent Aſſizes, Suffolk, 1657. St. John © 

Chief Juſtice C. B. would not allow one who 

had been whipped for Petty Larceny to be 


a Witneſs; but Earl Serjeant ſaid, they ought 


to be ſtigmatici that ate diſabled from being 


Witneſles: Yet per Rolle Chief Juſtice, one 
| z burnt 
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burnt in the Hand for Felony may be a Wit- 
neſs; for he is in Capacity to purchaſe Lands, 
and his Fault is purged by his Puniſhment. 
Style 388. 
A bare Conviction of Perjury will take away 
a Perſon's Evidence, becauſe it is an infamous 
Crime; but contra, where, tho' the Puniſh- 
ment is the Pillory, the Crime is not infamous. 
2 Salk: 5 14. 
A Pardon of Felony reſtores a Party to his 
Credit, and he may be a Witneſs. Goldb. 288. 
1 Vent. 349. 
The Wife cannot be a Witneſs for or a- Who may be 
gainſt her Husband, 1 Inſt. 6. that is in Caſe Watneſles. 
of a common Perſon, between Party and Par- 
ty; but between the King and the Party on an 
Indictment ſhe may, although it concern the 
Feme herſelf, as in the Lord Audley's Caſe, 
_ Hutt. 116. So ſhe may have the Peace againſt 
her Husband. 
In an Indi&ment proſecuted be the Huſ- 
band, for ſeducing away bis Wife, and keep- 
ing her ſome Time in Adultery, The Wife 
was admitted to be a Witneſs againſt the De- 
fendant, Coram Judice Windham, Lent Aſſizes 
at Alesbury, and the Defendant was found 
guilty. She may be a Witneſs to prove a 
Cheat upon her and her Husband. Sid. 431. 
And ſo it was reſolved in John Brown's 
5 Caſe, Trin. 25 Car. 2. B. R. on the * of 
3H. J. cap. 2. vid. 1 Cro. 492. 
The Wife of a Bankrupt cannot be examin- 
ed by the Commiſſioners under the Statute of 
Bankrupts. 1 Brown!. 47. 
There was a Libel in the Spiritual Court, 
cauſa jattitationis maritagii, pending which 
the Witneſſes who were to prove the Marriage 


8 were indicted for a Conſpiracy to carry the 
T3 Woman 
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Woman away by Force, and marry her; and 
ſhe was allowed a good Witneſs. 4 Mod. 8. 
Rex verſus Fegas, | 
The King cannot be a Witneſs by his Letters 
under his Signet Manual: One attainted of Pi- 
Roll. Trial, racy cannot be a Witneſs to prove another guilty. 
686. H. If he accuſed another before he was attainted, 
and afterwards confeſſes he wrong' d him, this 
Confeſſion ſhall be rejected, becauſe he is at- 
tainted. A Woman cannot be a Witneſs to 
prove a Man to be a Villein. Co. Lit. 6. 8. 
| Neither can the Party to the uſurious Contract 
Roll. Trial, be a Witneſs againſt the Uſurer, in an Informa- 
655. Pl. 2. tion upon the Statute of Uſury. But Kinſmen 
But an At- never ſo near, Tenants, Servants, Maſters, Coun- 
ras wit. ſellors, and Attornies, Cc. may be Witneſſes. A 
—_ apainſt Counſellor may be a Witneſs to the Agreement, 
his Client for &c. but not to the Validity of an Aſſurance, 
Matters ſub- nor to the Counſel he gave. March Rep. 43. 
__ to If a Witneſs being ſerved with Proceſs, and ha- 
—. xs. ving Money ſufficient to bear his Charges, (or 
leſs, if he accept it) do not appear to give his 
Teſtimony, he forfeits 107. to the Party dam- 
nified, and muſt recompence his Damages, 
5 Eliz. g. If a Witneſs commit wilful Perjury, 
he loſeth 20 J. ſhall be impriſoned fix Months, 
without Bail, ſtand in the Pillory, and be diſ- 
abled to be a Witneſs; ſo ſhall the Suborner 
who procures the Perjury. 5 Eliz. 9. 
In an Indictment for Uſury, the Caſe was, 
the Defendant lent the Proſecutor 45 J. on a 
Pawn of Jewels for a Year, at 9 . Intereſt ; 
and afterwards the Proſecutor gave the De- 
fendant a Bond for the ſame Money. Holt, 
C. J. admitted rhe Proſecutor to be an Evi- 
dence de bene eſſe, to prove the Contract; it 
being a Queſtion whether the new Bond were 
void or not? Fareſl. 118. Rex verſus Sewell. 
A Party 
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A Party robbed is allowed a good Witneſs 


in his own Action againſt the Hundred, for he 


is not bound, nay he is to be blamed, to tell any 
one what Charge he carries with him; and if 
he ſhould nor teſtify, the Law would be often 
fruitleſs for Want of Evidence, or elſe more 
Robberies committed by the Party's diſcovering 
his Money. - AS 

A. and B. jointly committed in Execution to 
the Fleet, at the Suit of the Crown; in an 


Action againſt the Warden for ſuffering 4. to 


eſcape, B. was held a good Witneſs to prove 
it. Fitzgib. 80. | 

Caſe againſt Defendant for reſcuing a Perſon 
arreſted on Mean Proceſs, the Party reſcued 


was allowed to be a Witneſs for the Defendant. 


Per Holt, C. J. ſed hæſitanter, and his Credit 
left to the Jury. 6 Mod. 211. 2 Salk. 690. 
Defendant was convicted of Deer-Stealing 
on the Oath of the Informer, who by Stat. 
13 Car. 2. is to have a Moiety of the Forfei- 
ture, being 20/. It was moved to quaſh the 
Conviction, the Informer not being a good 
Witneſs. The Court gave no Opinion, bat it 
ſeems he is no Witneſs. 2315 262 8 

In the Caſe of Brereton and Tatam, Mich. 
1656. B. R. Ehn Chief Juſtice cited the Lord 


Chandos's Caſe in this Court, where one Gates 


an Executor was produced to prove the Will, 
as a Witneſs, to which he (as Counſel) excepted, 


becauſe of his Executorſhip. It was anſwered, 


that he had fully adminiſtred: He replied, that 
Aſſets might afrerward come to his Hand; but 
the Court reſolved that it would not be preſu- 
med to bar his Teſtimony, which was allowed 
in the principal Caſe, being in Ejectment. 
Aſſumpſit for the Profits of the Office of 
Chancellor to the Biſhop of Landaff: A for- 
F. 14 | mer 
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Of Evidence by Witneſſes, Ch. 15 
mer Biſhop had granted it to one Dr. Loyd and 
the Plaintiff, and the Survivor of them, and 
Dr. Loyd was dead; the preſent Biſhop had 
oranted it to the Defendant; and the Queſtion 
was, whether there was any Uſage to grant 
this Office to two ; and the Biſhop was pro- 
duced to prove no ſuch Uſage; and held no 


Witneſs. 4 Mod. 16 


It is no good Exception to a Witneſs that be 
hath Common pur Cauſe of Y:icinage in the 
Lands in Queſtion, becauſe it is but av Excuſe 
of Treſpaſs, and no Intereſt. Clapham's Cale, 
Mich. 1657. B. R. eg = 
be ſame of Common of Shack. 

A Feoftment in Fee was made to the Uſe of 
F. S. and two Witneſſes ſubſcribed as to the 


| Execution of it by Livery and Seiſin; after- 
wards one of the Witneſſes had an Eſtate at 


Will in Part of theſe Lands, and being pro- 
duced to prove the Livery and Seiſin, at a 
Trial at Bar, it was objected to him that now 
he was a Party intereſted in the Land; but held 
a good Witneſs. 1 Bulſtr. 202. 

If the Obligee deviſes the Debt to the Obli- 


gor, and his Executors deliver up the Bond in 
Satisfaction of the Legacy, which is cancelled, 
and after the Validity of the Will is queſtion- 


ed, viz. whether the Teſtator was compos, &c. 
the Obligor is a good Witneſs for the Will, 


becauſe by the cancelling of the Bond his Debt 


was diſcharged. But contra in Caſe of Mort- 


gage, for though the Deed be cancelled, if it 


no good Will, he muſt pay the Money. 
Goodman verſus Turbervil, Mich. 1657, B. R. 
If 4. gives a Bond to B. conditioned to pay 
all the Money due from C. to B. C. is a good 


Witneſs to prove what is due. Lutu. 663. 


— 


© 


An 
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An Action was brought by the Corpora- 
tion of the Weavers of Norwich, for a Penalty 
againſt a Weaver for working at his Trade in 
Harveſt : time, contrary to an Ordinance by 
them made. And Atkins Juſtice, allowed one 
of the Corporation to be a Witneſs, though 
one Moiety of the Penalty was due to the 
Corporation. Lent Aſſize 1657. 
In a Trial at Bar, where an Eſtate for Life 
is limited to F. S. Remainder to the Poor of 
the Pariſh of Greenwich by Will ; the Inhabi- 
tants of Greenwich were allowed to be Wit- 
neſſes to prove the Will. Townſend and Roan, 
Mich. 1658. B. R. Siderfin, 2 Part, 109. 
A ſpecial Iſſue was directed to try, whether 
any Cuſtom in a Manor for Fines, to be paid by 
Tenants on the Death of a Lord, to the Heir 
during his Minority. The Steward was pro- 
duced. to prove ſuch Cuſtom; and it was ob- 
jected that he had a Fee on every Admiſſion ; 
but non allocatur, and he was ſworn. 3 Keble 
90. 1 5 
An Action of Debt was brought, Summer 
Aſſizes, Suff. 1669. by the Town of Ipſwich, 
for 50 J. a Fine ſet upon one choſen Common 
Council Man (called their prime Conſtable) for 
refuſing to renounce the Covenant, &c. And 
the Town-Clerk (though a Freemen) was al- 
lowed a Witneſs to prove Election, Refuſal, 
c. and the Fine ſet, which is for Neceſſity, 
for that none other are or ought to be preſent 
at thoſe Acts. Rainsford Juſtice. 
Per Hale Chief Juſtice, Norfolk Summer 
Aſſizes, 1668. A Freeman of Lyz is not an 
allowable Witneſs to prove the Cuſtom of Fo- 
reign bought and foreign fold in that Town. 
Harwich verſus Twels. e 


3 | | 95 
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Of Evidence by Witneſſes. Ch. 13. 


As to Witneſſes Privileges. | 

One was ſubpcen'd ad teſtificandum, and 
prayed a Privilege from being arreſted, which 
was granted; and per Cur. It will ſuperſede an 
Arrell upon mean Proceſs, but not upon an 
Execution ; yet the Sheriff in that Caſe may 
be committed for his Contempt. Hen. Nevis 
Caſe, Mich. 15 Car. 2. B. R. 


Detaining of Witneſſes : 

Sir Jo. Jackſon was convict of an Informa- 
tion-for preventing of Evidence to be given 
on an Indictment of Perjury againſt Fenwick 
and Holt, who had been Witneſſes for Sir J. J. 
he arreſted ſome Witneſſes, and gave Money 
to others, and ſo they were acquitted : He was 
fined one thouſand Marks, one Month's Impri- 
ſonment, Behaviour for twelve Months. Hill. 
1663. B. R. OY | 7 

Such Perſons as are infamous, as are Per- 
ſons attainted of Felony, or of a falſe Ver- 
di&, or of a Conſpiracy, or of Perjury, or of 
Forgery, upon the Statute of 5 Eliz. cap. 14. 
and not upon the Statute of 1 H. 5. 3. and 
ſuch as have had Judgment to loſe their Ears, 
or ſtand on the Pillory or Tumbrel, or have 
been ſtigmatized or branded, and Infidels, Men 
not of ſound Memory, or not of Diſcretion, 


or ſuch as are intereſted in the Cauſe, or 


have Benefit, are not competent Witneſſes. 
Co. 1 Inſt. 6. but we ſee Jews are daily admit- 
ted Witneſſes. Z ; 
By Order of Court the Depofitions taken 
of a ſick Witneſs may be given in Evidence. 
Tis dangerous to permit Evidence to a Ju- 
ry by Witneſles, that there was ſuch a ae , 
5 which 
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which they have ſeen or read, or prove the Reb. 2 Part 


Deed by a Copy, becauſe the Deed may be 546. 3 
upon Condition, Limitation, or Power of Re- © 


vocation ; and if this ſhould be permitted, the mined, al- 
whole Reaſon of the Common Law, in ſhew- lowed and 
ing Deeds to the Court, would be ſubverted; diſallowed in 
for the Deed might be imperfect and void, EVidence; 
hich Wi 5 | ; but I think 
which the Witneſſes could not perceive; yet ye; the 
in Caſes of Extremity, as where the Deed was witneſ 
burned, or loſt by ſome other nororious Acci- ſwear that 


dent, the Judges may at their Diſcretion allow he remem- 
„the Judges may iſcretion allow when; A 


them to be proved by Witneſſes, Lib. 10. 92. tents of che 


and ſo of a Record. ; d Deed; aa 
| | that they are 


as the Copy is, the Copy ought not to be allowed Evidence, un- 
leis examined. | | . | 


X If a Man makes a Feoffment and afterwards Who may be 
makes another, with Covenants that he was Witneſſes. 
ſeized, c. and afterwards an Iſſue is taken _ _—_ 
upon the firſt Feoffment, the Feoffee ſhall not ther in La 
be a Witneſs. Roll. Trial, 685. pl. 1. 1 

| | | preſent or fu- 

In an Information for Uſury, the Party ro. 
ſhall not be a Witneſs, becauſe he would Uſury. 
thereby avoid his own Bonds, @c. and be zeſtis Rolls Trial, 
in propria cauſa, „ _ ly Fe 
In Caſe of Forgery, Perjury and Uſury, tbe % © 
Party grieved may have Advantage by the Ver- 
dict, and therefore ſhall not be received as a 

Witneſs; but in Caſe of an Indictment for Bat- 
tery, he that was beaten may be Witneſs, be- 

cauſe he can reap no Benefit by the Verdict in 
another Suit. Hardres Rep. 331. 

Three Men ſwear an Arbitrament in three Perjury. 

ſeveral Actions againſt them, upon the Statute 2 Rolls 655. 
6 of  Perjury, each of them may be a? 3: 


itneſs for the other; but in an . 
5 0 
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Of Evidence by Witneſſes. Ch. 15. 
of Perjury upon 5 El:z. the Party grieved ſhall 
not be a Witneſs, for he is to have 20 J. | 
Common Experience tells us upon an Indict- 
ment for Battery, &c. the Party grieved may be a 
Wirneſs, becauſe tis only for the King. 16. pl. 5. 


In an Action againſt the Hundred upon the 


Roll. Trial, Statute of Minton, Cc. the Leſſor living out 


68 5. Pl. 6. 


Juror. 


Bail. 


| Wife. 
Charges. 


Charges, 


$49. Goodwin ageinſt Meſt. 


of the Hundred may be a Witneſs; for *tis 
not Reaſon that he and his Leſſee being 
an Inhabitant ſhould be both charged: If the 
Servant be rabbed of the Maſter's Money, the 
Maſter may be a Witneſs to prove the Deli- 
very of the Money to the Servant before the 
Robbery. Roll. Tit. Trial, 686. Style 233. 

A Juror who is a Witneſs, muſt be alſo 
ſworn in open Court to give Evidence, if he be 
called for a Witneſs; for the Court and Counſel 
are to hear the Evidence as well as the Jury. 

If a Witneſs be Bail, upon Motion the Court 
will give Leave to alter the Bail. Style 385. 

Debt on 5 Eliz, 9. Becaufe the Wiſe did 
not appear, whereas he ſubpena'd her and ten- 
died to her her Charges, and though not laid 
what Damages, yet being for the 10 J. upon 
the Statute, not for his Damages for her not 


_ appearivg, and a Feme Covert being within the 


Statute, *rwas held good enough. 3 Cro. 130. 
Leon. 122. Note; She being the Perſon who 
was to appear, the Charges are to be tendred 
to her or her Husband, 

Debt for 10 J. againſt a Witneſs, upon the 
Statute 5 Eliz. doth not lie, unleſs the Witneſs 
hath his Charges, and he is not bound to come 
without his Charges firlt paid: But if he ae- 
cept of 12 d. and a Promiſe for the reſt at the 
Trial, he is bound, and an Action lieth againſt 
him, if he doth not come. Cro. 1 Part 522, 


A Co: 
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A Copy of his Retainer by a Nobleman, Chaplain. 
 entred in the Court of Faculties, denied to 

be given in Evidence. Liztleton, Rep. 1. But 
one that had ſeen it under the Hand and 

Seal of the Noblemen, was allowed a good Ouare Im- 
| Witneſs, becauſe the Plaintiff was a Stranger, Tedit. 

A Counſellor: may be examined as a Witneſs | 
2gainſt his Client, ſo far as it is of his own CE 
Knowledge, not what his Client reyeals to him, 
but what he knows only by his Client's In- 


formation. e 8300% © 85 
Mr. Aylet having been Counſel for the De- Counſellor 
fendant, deſired to be excuſed to be ſworn on Spark againſt 
the general Oath, as Witneſs for the Plaintiff, C—_ 
to give the whole Truth in Evidence, - which __ F 
the Court aſter ſome Diſpute granted, and that wa 
he ſhould: only reveal ſuch Things as he either 
knew before he was of Counſel, or that came 
to his Knowledge ſince by other Perſons, and 
the Particulars to which he was to be ſworn 
were particularly propoſed, viz; What he knew 
touching a Will in Queſtion, and the Court 
only put the Queſtion, whether he knew of his 

own Knowledge, G60. 421 0 | 
| Tenant at Will of Part of the Lands was Tenant at 
admitted to prove Livery of Seiſin, and the Will. 
Execution of a Feoffment under which he held. 

Bulſt. 1 Part 202. 101 Ih 

If one be attainted of Felony and pardoned, Attainted of 
he ſhall not afterwards be ſworn of a Jury for Felony. _- 
Pœna mori poteſt, culpa perennis erit ; and there- 
fore is not fit to ſerve on the Inqueſt, nor yet 

to be an indifferent Witneſs; and two ſuch 

perſons proving a Suggeſtion were rejected, 

and the Prohibition diſallowed. Brown agaiult 


Craſbam, Bulſtr. 2 Part 154. 


Treſ- 
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Simul cum. 


Of Evidence by JVitneſſes. Ch. 15; 
Treſpaſs againſt ſeveral ; after Iſſue joined 
on Motion, one of the Defendants Name was 
ſtruck out, that he might be a Witneſs for the 
Plaintiff. 2 Siderf. 441. and the like done as 
to a Perſon named in the Semul cum. 1 Mod, 
41. 

In Treſpaſs with a Simul cum, if nothing 
be proved againſt them in the Simul cum, 
they may be examined as a Witneſs. Style's 
Rep. 401. 

Neither be that pays or takes Collection, 
can be a Witneſs in ſuch Caſes. 

Ceſtui que Truſt is not to be admitted a Wit- 
deb where the Title of the Land comes in 


Queſtion. 


Paſc. 20 Car. 
2. Colt verſ. 
Colt. Per- 
Jury» 
TPruſtee. 
Mic. 19 Car. 


2. B. R. 67. 
Witneſs. 


Joint Obli- 


gation. 


One who would have any collateral Title 
to the Land, as if he hath a good Deed. by 
the —— which would charge the Lands in 
the Hands of the Heir, is not to be admitted 
an Evidence. 

But one who has an equitable collateral 
Title upon the Land is admittable to be a 
Witneſs. 

Indictment of Perjury doth not diſable 2 
Witneſs; otherwiſe of a Conviction, whether 
it be by. Common Law or Statute. 

A Truſtee cannot be a Witneſs concer 
the Title of the ſame: Land, the Intereſt in the 
Law being lodg'd in him. 

By Twiſden and Wyndham, if an Action be 
brought againſt two, and no Evidence is given 


againſt one, be may be a Witneſs himſelf in 


the Cãſe. 
In Debt againſt the Heir upon an Obliga- 
tion made by his Anceſtor and J. S. _ 


and ſeverally, J. S. was ſworn a - Witneſs for 
the Plaintiff. 5 


2 


In 
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In Treſpaſs againſt A. fimul cum B. & C. Hill. 1651. 
B. & C. are admittable to be Witneſſes if the Coram Roll. 
Plaintiff hath not arreſted them, or at the Tr eſpaſs. 
leaſt demanded Proceſs of the Sheriff to —_— 
do it. | | | 
A Clerk attending upon a Grand Jury ſhall Trin. 1650. 
not be compelled to be a Witneſs to reveal that Grand Jury. 
which was given them in Evidence. | 
Plaintiff recovers againſt the Defendant upon Perjury. 
the ſole Evidence of J. S. and has Judg- 
ment, and afterwards J. S. was convict of Per- 
jury upon the ſame Evidence ; notwithſtanding 
the Court would not ſet aſide the Judgment. 
But if it had been after Verdict that an In- 
dictment of Perjury was depending againſt J. S. 
the Court would have ſtopped entring the Judg- 
ment till the Perjury tried. | | 
It was doubred by Twiſden, that if one up- Mic. 22 Car. 
on Evidence forſwear himſelf, and afterward 2. B. R. Rey 
the principal Action is annulled by Writ of verſ. Ser- 
Error, if afterwards he is indictable for this. %. 
By Rolle, If one Convict of Felony be par- Felony. 
doned, or is burnt in the Hand, he may be a 
Witneſs again. | 
After Conviction and Clergy allowed, one. 
is capable to be a Witneſs; per Cur”. 
Radford brings an Action of Debt upon the ,, Car. 1. 
Statute of 5 Eliz. cap. 9. for 10 J. againſt J. S. Radſord's 
and declares that he was warned by S#ubpena Caſe. 
to appear ſuch a Day at one of the Clock 
in the Afternoon to be a Witneſs, c. And 
upon Nil debet pleaded, the Subpena given in 
Evidence was generally to appear at this Day, 
and not at ſuch an Hour; and although a Sub- g,zzmoua. 
pena to appear at fuch a Day be of that Effect, 
that the Party ought to attend the whole Day, 
and ſo, as it was objeted, includes that he 
ought to appear at this Hour; yet in 3 
| | 0 


Of Evidence by Mitueſſes. Ch. 15. 


of the Variance it cannot be ſaid to be the 


_ Subpena' on which the Plaintiff did declare, 


and therefore he was nonſuited; and in this 


| Caſe no Regard was had to the Ticket left 


with the Defendant, which was according to 


the Declaration. 


Guardian in Socage ſhall be admitted. to 
be a Witneſs for the Infant, for he is account- 


able. 


A Tn may be 2 Witneſs againſt his 
Truſt, by Hale Chief Juſtice ; but Tuiſden 


| doubted thereof. 


An Heir apparent may be a Witneſs con- 
cerning the Title of Land; but a Remainder 
Man cannot. Per Treby, C. T. 1 Salk, 283. 
At a Trial at Bar concerning the Boundaries 
of Lands lying in two Pariſhes, the Parſon of 
one of the Pariſhes was refuſed to be a Wit- 
neſs, becauſe he might enlarge his own Tithes. 


Fareſly 63. 


Caſe againſt a Stake · holder of a Wager; and 


held, that a Perſon who had laid a Wager that 


Cuts verſus 
. 
B. R. 
Paſc. 24 Car. 
2. 

I Vent. 1 97. 


Solicitor. 


* 2 
* % 


the Plaintiff did not win, and been paid it, was 
a good Witneſs to prove that the Plaintiff had 
not won. 3 Lev. 152 8 

Caſe in a feigned Iſſue out ol the Chancery, 
to try the Forgery of a Will of Sir Cuts, 


- whereby he gave to his Couſin Dorothy, now 


Pickering s | Wiſe, ſuch Lands for 99 Years, 
wherein it was ſaid, That if foe ſo long live 
was raſed out, and. fo made abſolute for ſo 
many Years, And one Mr. Baker was called 


a Witneſs for the Plaintiff, who deſired the 


Direction of the Court, * he ſhould be 


ſworn, becauſe he was ſolicitor in the Caſe 


for the Deſendant. The Court ſaid, That a- 
bout Matters before he was imployed he is 


- to be {worn ; but we Will aot examine him. a- 


ES | bout 
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about any Privacies, in what he is employed | 
fince that Time; and Mr. Attorney General 

ſaid, he demurred in Chancery for the ſame 

Cauſe, and was over-ruled to be examined. 

And it was held, a Man cannot give in Evi- 

dence an Hearſay, though the Man be dead ; Hearſay 
but a Man may give in Evidence an Hearſay 
of an Act at the preſent Time, thereby to 


fortify and corroborate what the other ſays. = 
One Co-parcener not to be Evidence for ano Paſe. 13 Car. 


may give the Lands to whom ſhe will, being 


Witneſſes may be ſworn againſt the King ir: Kiog. 


Percival, Hill. 15 & 16 Car. 2. B. R. . 
A Legatee or Deviſce of an Annuity may be Will. 
an Evidence to prove the Will, if he hath re- 
ceived it, or releaſed it; and this though after 
the Action commenced. Siderf. Rep. 315. 
An Intereſt in Equity diſables a Man to be Equitable 
a Witneſs. 2 Keb. 345. 5 Intereſt. 
It was held on Debate in Chancery, That 
a Legatee named in a Will, may be an Evi- 
dence againſt the Will; for he ſwears againſt 
his Intereſt. 2 SIE. 291. 
A Legatee whole Legacy was paid, and who 
had given no Security to refund, in Cale the 
Aſſets were deficient, admitted a Witneſs in a 
Suit againſt the Executor. 1 Keb. 651. 
The Mother of the Leſſor of the Plaintiff, 
who had made a Bargain with the Leſſor of 
the Plaintiff, to have a third of the Eſtate, 
was refuſed to be a Witneſs. 3 Mod. 84. 
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V Evidence by TVitneſſes, Cb. 15. 
In a Trial at Bar on a Scire facias to repeal 


a Patent, a Witneſs was allowed to be ſworn, 
to whom the Perſon that would avoid the Pa- 


tent, had promiſed to name him Deputy; by 


Ars, Celiers's 
Caſe, Paſch. 
32 Car. 2. 
Raymond 
369. 


three Judges comra Twiſden. 1 Mod. 211. 

After four Months that a Dividend is made, 
a Creditor is a good Witneſs; for no other 
Dividend ſhall be intended. 3 Keb. 348. Bents 
and Mico. VNV 

If a Witneſs be convicted of Felony, and 
afterwards pardoned, whether he ſhall be 
thereby reſtored to be a good Witneſs? And 
Scroggs Chief Juſtice, and Raymond Jultice, 
were of Opinion that he could not, becauſe the 
Pardon doth take away the Puniſhment due to 
the Offence, but cannot reſtore the Perſon to 


bis Reputation; and of that Opinion was 


_ Felons. 


Pardons. 


Hob. 81. 


* 


Juſtice Nichols, Moor 872. in Cuddington and 


 Wilkins's Caſe : But Juſtice Joues and Juſtice 


Dolbin, cout. And afterwards Raymond was of 
their Opinion: For in Hobart's Reports of 
Cuddington and Wilkins Caſe, it is ſaid, That 
the Pardon takes away not only pœnam but 
reatum. Another Query was, Whether a Man 
convicted and burnt in the Hand be ſtigmatized 
as to his Teſtimony ? And Jones Juſtice held 
he is not, becauſe the Burning in the Hand is 


no Part of his Judgment; and is by 4 H. 7. 


Truth, it ſeems to be Part of the Judgment, 


cap. 13. only to notify to the Judge, that he 
hath had his Clergy before. 5 Co. 50. a. Big- 

gin's Caſe. But having examined the Caſe, do 
find no Judgment given therein, but com- 
pounded as it is reported both 3 Cro. 682. 
and by Moor 571. And Cre. ſays there were 
two Judges againſt two. And Moor ſays, it 
was agreed, the King could not pardon the 
Burning in the Hand in an Appeal; and in 


for 
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for the Entry is, Ideo confideratum eſt quod le | 
Offender cauterizetur in manu ſua læva. Raſt. 

Entries 1. b. 56. a. But upon the whole 

Matter it appears by Heſton's Caſe; cited in 

Foxley's Cale, 5 Co. 110. That, the Burning 

in the Hand is (by Virtue of 18 Eliz. cap. 6. 

which faith the Priſoner ſhall be forthwith en- 


larged) in the Nature of a Pardon. ; 
Danger field was produced as a Witneſs, who Trin. 32 


Car. 2. KR: 


had been found Guilty of ſeveral Indictments gs 
of Felony for which he had his Clergy, and Caftlemain's 
was burnt in the Hand. And upon other In- Caſe, for in- 
dictmeuts he had been on the Pillory for Cheat- tending to 
ing, but had obtained his Pardon under the Killthe King. 
Great Seal for all his ſaid Offences. A Queſtion Rymond 
did ariſe, whether he might be a Witneſs? and * 349. 
thereupon the Priſoner did deſire to have Coun- 8 
ſel aſſigned him; and it was granted. And 
Darnel one of his Counſel urged, That Dan- 
gerfield ought not to be a Witneſs, for he was 
blemiſhed, and the Pardon had not reſtored 
him, and cited 2 Brown. 7. where, it is ſaid, 
That if the King pardoned a Man attainted for 
giving a falſe Verdict, yet he ſhall not be at 
another Time impanelled upon a Jury; for 
though the Puniſhment were pardoned, yet the 

Guile remains. 2 Bulſtr. 154. Brown verſus 
Craſhaw. In a Prohibition, the Suggeſtion was 
proved only by two Perſons attainted of Fe- 
lony. And "Coke. Chief Juſtice cited Hill. 

11 H. 4. 41. b. pl. 7. That if a Man be at- 
tainted of Felony and pardoned, he ſhall not 

after be ſworn upon a Jury, becauſe he is not 

probus & legalis homo. But the Court willing 

to be thoroughly fatisfied, ſent Juſtice Raymond 

to the Court of Common Pleas, to know their 
Opinion in this Point; and the Judges there 
reſolved, That the Burning in the Hand was Clergy, 
Z 2 e 
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Robbery. 


Of Evidence by IWitneſſes. Ch. ts: 
quaſi a Statute-Pardon to Felony, and as to 


that he was a good Witneſs, and the King's 
Pardon made him a good Witneſs as to the 


other Offences; but they ſaid, had he not been - 


burnt in the Hand, the Pardon would not have 
reltored him to his Credit again, becauſe in his 
Teſtimony the People are concerned, and con- 
ſequently the Pardon will not deprive them of 
their Intereſt. And thereupon the Judges here 
allowed him to be a good Witneſs; and with 
the Opinion of the Judg:s of the Common 


"Pleas, as to the Burning of the Hand, agree 


the Books of 5 Co. 110. a. Heſton's Caſe. Hob. 


202092. and Hob. in CHER verſus Wilkins. 
But Moor 872. ſays, Ju 
Opinion, that if the Plaintift had been con- 


ice Nichols was of 


victed, the Judgment would have been other- 
wiſe. But Caſtlemain was found Not guilty on 
the whole Matter. | - 
In an Action againſt Hundred on the Statute 
of Hue and Cry; it was held, That one that 
has Lands in the Hundred, but lets them our, 
and doth not inhabit, may be a Witneſs for the 
Hundred; but one that inhabits, tho' he pays 
no Taxes, is no Witneſs ; for he is compellable 


to Watch avd Ward. 1 Siderf. 2. 


Upon the Statute of Hue and Cry, at a Trial 
ſome Houſe keepers appeared as Witneſſes, that 


lived within the Hundred, who being exa- 
mined ſaid they were poor and paid no Taxes 


or Pariſh Duties. And the Query was, whe- 
ther they were good Witneſſes ? Twiſden went 


down from the Bench to the Judges of the 


Common Pleas for their Opinions, who ſaid, 
Judge Hd was confident that they ought 


not to be ſworn, but Judge Tyrrel doubted ; 


but after was of the ſame Opinion, becaufe 
when the Money is recovered againſt the Hun- 
| dred 
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gred to be levied, they might be worth ſome- 


thing. 1 Mod. 71. 2 Keb. 713. 

It was held in the Caſe of Meredith againſt pariſhioner. 
the Hundred of Hatlington, Paſch. 165 7. That 

a Pariſhioner is not a competent Witneſs to 
prove the Bounds of a Pariſh where he is an 
Inhabitant, although he pay neither Scot nor 
Lot, but receives Alms of the Pariſh, becauſe 
he is ſubject to the Watch and Ward, and ſo 
is concerned ſomething, though not ſo much 
as others, Sy. N. P. R. 571, 572. | | 

If one be attainted of Felony and pardoned, Pardon. 
he cannot be either Juror or Witneſs, Contra Felons. 
per Coke, 2 Bulſir. 154. Brown and Craſhaw. 1 

Nor can a Recuſant Convict be a Witneſs, for ee 
he is a Perſon Excommunicate. . 

In an Information againſt P. That whereas Mich. 21 
he hath cheated one Lee in a Match, to the Car. 2. B. R. 
Intent that the Lands of this Lee ſhould be The King 

againſt Pari 


charged before Marriage, he procured the Feme . K ch. 552. 


* 


to acknowledge a Judgment to him, where in peme Covert. 
Truth no Debt was due by the Feme; in this 1 Vent. 49. 


Caſe the Feme was admitted a Witneſs. for the 1 Siderf. 437. 


King, though the Profit of the Husband was 
collaterally concerned ; for by this Evidence, if 
it be found againſt P. the Judgment ſhall be 

ſet aſidde. - 

A Truſtee may be a Witneſs if he releaſe Truſtee. 
his Truſt; ſo if he be in Poſſeſſidn of the 2 Keb. 128. 
Lands in Queſtion as Servant. Siderfin 315. 

On a Trial at Bar it was held per Hale, » 
TT hat an Executor may be a Witneſs in a Cauſe 
concerning the Eſtate, if he hath not the Re- 
ſidoe given him. 1 Mod. 107. 

In an Information of Forgery for publiſhing Truſtee. 
a forged Deed, importing the Revocation of a Legatce- 
Will, to the Prejudice of the Executors and 
Legatees; twas reſolved by all the Barons of 
Fourty - T3 the 
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Uſury. 


Of Evidence by Mitueſſes. Ch. 15. 


the Exchequer, upon Conference with the 
Judges of the King's Bench; 1. That a Truſtee 
wu has conveyed over his Eſtate in Truſt, or 

has aſſented thereunto, cannot be a Witneſs for 
the King in this Caſe; nor can a Legatee, or 
any other Perſon that is a Loſer by the Deed, 
or may receive any Advantage by the Verdict's 
being found for the King. Hardres Rep. 331. 
IWatts's Caſe. 

But in Deceit for forging a Will, 2 Legatee 
was allowed and ſworn as a Witneſs in the 
Trial for Forgery ; for this makes nothing. to 
the Probate of the Will, or Recovery of the 
Legacy in the Spiritual Court, nor do they 
take Notice of it. 

It was reſolved in one Long's Caſe, That 


Per Twiſden upon an Information upon the Statute of U- 


22 Car. 2. 


ſury, the Perſon who borrows the Money may 
be a Witneſs after he hath paid the Money, 
but not before. Mich. 22 Car. 2. B. R. per 
Twiſden Juſtice. 
If A. indi& B. on the Statues 5 El. cap. 9. 
of Perjury, as a Party grieved, the Proſecutor 
cannot be a Witneſs againſt B. Roll. 685. 
2 Part. | 
Judgment ſtaid, becauſe the Verdict was 
had upon the Teſtimony of one Witneſs, and 
he ſince convict of Perjury in the ſame Thing. 
Paſ. 17 Gar. 2. B. K. 
There ought to be two, where the Trial is 
by Witneſſes. | 
In Benner s Caſe, Style 223. In a Trial at 
Bar, it was ſaid by the Court, That if either 
of the Parties to a Trial deſire that a Juror may 
give Evidence of ſome Things of his own 
Knowledge to the reſt of the Jurors, that the 
Court will examine him openly in Court upon 
his Oath, and he ought not to be examined in 
private 
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private by his Companions. And it was alſo. 

ſaid, That if a Robbery be done in Crepuſculo, Robbery. 
the Hundred ſhall not be charged; bur if it 

be done by clear Day-light, whether it be before 

Sun-riſe, or after Sun- ſet, it is all one, and the 
Hundred ſhall be charged. 


By 1 Aung, cap. 9. Witneſſes for Priſoners Witneſles for 


upon Trials of Treaſon, or Felony, ſhall be Prifoners to 


ſworn as Witneſſes for the Crown are, and 
be Subje& to like Puniſhment for Perjury. 


By 1 Aung, cap. 18. It is enacted, That in Inhabitants 
may be Wit- 


all Informations and Indictments in any Court ee pling 
of Record at Weſtminſter, or at the Aſſizes or cerning 
uarter-Seſſions, for-not repairing their High- Highways 


be ſworn. 


ways or Bridges, the Evidence of the Inha- and Bridges. 


bitants of the Town or County in which ſuch 
decayed Bridges or Highways lie, ſhall be ad- 
mitted. 


By 7&8 Wil. 3. cap. 34. It was enacted, Quaker fal- 


That every Quaker who ſhall be required to fifying on his 
take an Oath on any lawful Occaſion, inſtead _ ——— 
of the uſual Form, ſhall be permitted to do ir "a — LE 
in the Form preſcribed by this Act: And if he ful Perjury. 
ſhall be convicted of having done it falſly or 

corruptly, he ſhall incur the ſame Penalties, as 

other Perſons convicted of wilful Perjury : But Quaker diſ- 
that no Quaker, or reputed Quaker, ſhould —_ togive 
be qualified to give Evidence in any Criminal Ou = 


Cauſe by Virtue of this Act. Cauſes. 


Buy 4 C 5 Anne, cap. 16. It was enacted, Witneſles to 


That ſuch Pexſons as are deemed good Witneſ- prove a nun- 
ſes in Trials at Common Law, ſhould be deem- 1 
ed good Witneſſes to prove a nuncupative Will, 


or any Thing relating thereto. | ; 
Perſons in Commiſſion for the Trial of Pri- Commiſſio- 


ſoners for High Treaſon, were allowed to be ners for Tri- 


good Witneſſes, and they came off the Bench, al of = . 
and gave Evidence accordingly. AN * 5 it- 


24 it- 
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344 Of Evidence by Witneſſes. Ch, 15; 


Witneſſes may be examined apart by the Di- 
rection of the Court. 2 Inſt. 131. Guiliems 
&G Us! verſus Hulie & Us. 1 
Witneſſes to The fame Perſons who are Witnefles to the 
the Indid- Indictment in Treaſon, may be Witneſſes at 
3 *% the Trial Kehnge 18. If a Conſpirator be 
Trial. examined before a Privy Counſello:, or a Ju- 
. ſtice of Peace, and upon his Examination, 
Confeſion without Torture, confeſs the Treaſon, and this 
allowed Evi- be proved by two Witneſſes at the Trial; in 
dence. this Caſe there needs no other Evidence to 
prove him Guilty of the Treaſon. Kelynge 18. 
Confeſſion to Quære, if not altered by 7 V. 3. cap. 3. By 
e 1 which Statute, unleſs the Party confeſs the 
mut bei Fact in open Court, two Witneſſes are required 
open Court. to convict him chere. | 
Perſon burnt At the Seſſions at the Old- Bail), 7 Dec. 1664. 
in the Hand Exception was taken to a Witneſs, becauſe he 
plowd a had been burnt in the Hand for Felony. But 
Wine, Hyde Chief Juſtice, Kelynge, and Wylde Re- 
corder. held that to be no Exception; and in 
Civil Cauſes ſuch Perſons are frequently admit- 
ted Witneſſes: That it differs from cutting off 
Ears, ſtanding in the Pillory, &c. becauſe 
thoſe Puniſhments make the Perſons infamous, 
but burning in the Hand does not ſo, becauſe 
jc comes ia the Place of Purgation at the Com- 
mon Law, which ſuppoſeth he might be not 
Guilty, notwithſtanding the Verdict; and 
therefore at the Common Law, he that con- 
feſſeth a Felony, could never be admitted to 
his Purgation; for there could be no Preſump- 
tion of Not guilty againſt his own Confeſſion, 
Kelynge 37, 38. 
Perſon con- Mies verſus Smallbrook, Mich. 13 Car. 2. 
yict af Per- f. R. Exception was taken to a Witneſs, for 
Nr that he was convict of Perjury, and they of- 
ſeced the Copy of a Verdict, n 
| | | there 
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there had never been any Judgment) in the. f 
Time of Oliver the Protector; but the Court 
would not receive or allow of it, becauſe all is 

e and diſcontinued by the Alteration of the 
Government. But they agreed, that Evidence 
to prove him perjured, might now be given 
viva voce; and thoſe of the other Side, to 
make his Teſtimony valid, produced a Pardon 
of the the Perjury. But per Cur. that will not Pardon can- 


avail, for it cannot reſtore him to his Credit. not reſtore 
1 55 him to be a 


1 Sid. 51, 52. a 
In Crosby's Caſe, Aaron Smith, who had Witneſs, 


ſtood in the Pillory for inſtructing Stephen Col- 
lege, and had the Advantage of a general Par- 
don afterwards, was allowed to be a Witnels. 
5 Mod. 15. Rex verſus Crosby. 0 
Qu. If Perſons convicted of framing a Li- perſons who 
bel, who have ſtood on the Pillory for it, may have ſtood in 
not be Witneſſes; for the Diſability ſeems to the Pillory, 
have reſpe& to the Offence rather than the „ 
Puniſhment. Rex verſus Davis & Coſter, noſe : . 
5 Mod. 74. | 
Davis and Carter being convicted for forging 
a Bank-Bill, moved againſt the Sheriff of Lon- 
don for oppreſſing them in Newgate; but the 
Court refuſed to read their Affidavits. 5 Mod. 
74: | 
Perſons guilty of the ſame Crimes (while Parties in 
they remain unconvicted) may be made Uſe the Crime 
* as Witneſles againſt their Fellows. Kelynge wn any Wit- 
One who was taken and married by Force, wife married 
was allowed to be 2 good Witneſs againſt the forcibly, a 
Offender, although ſhe was his Wife de Fatto. 8224 Wit- 
1 Vent. 243. Brown's Caſe, 3 Keb. 193. — akon 
Indictment againſt Mary Gris for marrying 
a ſecond Husband, the former being alive; held 


o 
1 4 , " * 2 Fo 4 
— * — , = a 
q . 8 N ' , — = W ett ts Ls — r — — 
r E NN n — , 
* vu D UC Tos. 8 I 1 DF bed 2 — 76. ben uw | 
* 1 * bh r — «wy 1 * 


1 2 
e * 


n 


— 
v 
* * 
BO 0 4 . 
ho ® * © con eee ˙ ee outags 4 4 2 5 
2 vo < 7 — —— 
2 2 
7 er 8 e — 4 HT x tem a 
3 5 Y - N N 6 0 
48.7 5 L, TW” 8 n Fo. * o FEES. © OE. TS 

TER Fe DEL oe Re» Gro BL, . Ree” 
* 1 J 


=_ 
0 4 
— . — 
0 I "OREN K vr warn yas- — 
— — 2 N 
e ee ee eee 


1 
, 
; 
'% 
: 
: 


e W 


— 
—— — 
-. Xx » a 
— 
* 


346 . Of Evidence by Witneſſes. Ch. 15. 
that the firſt Husband is not a Witneſs to prove 
| the firſt Marriage. Raym. 1. 

Wife Wit. In an Indictment againſt the Lord Audley, 
got again 4 for aſſiſting another to commit a Rape on his 
in a Rape on Wife, ſhe was admitted a Witneſs againſt him. 

her by his Hut. 115. 
Aſſiſtance. Men who claim under the ſame Title, ſhall 

not be Witneſſes for one another. Hob. 91. 
In Ejectment, Defendant challenged a Wit- 
neſs produced by Plaintiff to prove a Leaſe 
made by the Dean and fix Reſidentiaries of Here- 
ford, becauſe he was a Prebend at large; and 
held he was no Witneſs, becauſe might aſ- 
ſent. 2 Keb. 126. 

Members of In the Caſe of the City of London concern- 
* ing the Duty of Water-Bailage, the Freemen 
allowed as of London were not allowed as Witneſſcs. 
Witnefſesfor 1 Vent. 351. But there is no general Rule, 
them, and where Members of Corporations ſhall be ad- 
ſometimes mitted or refus'd to give Evidence, in Actions 
not. brought by or againſt the Corporation, but 
every Caſe ſtands on its own Circumſtances, 
v. Whether their Intereſt is ſo great that it 
may be preſumed to make them partial or not. 

2 Lev. 241. | | 
Debt by the Company of Sadlers againſt 
Jones, on the Statute 1 Fac. 1. cap. 22. ſect. 
44. for making Saddles unſufficiently, contra 
formam Stag. and ſo became indebted to them 
for the Forfeiture; and three of the Company 
were disfranchiſed in order to be Witneſſes. 

6. Mod. 165. 3 | 

The like was done in the Caſe of the City 
of London againſt the Hawkers. 3 Keb. 295. 

and jn Caſe of Lord Dorſet verſus Carter. 3 Keb, 
oo. 

Caſe ſor a falſe Return to a Mandamus to re- 
ſtore the Plaintiff to be an Alderman of yo 
ury 


Ch. 15. Of Evidence by Mitneſſec. 
bury ; the Defendant called ſeven Freemen of 
Canterbury to prove the Return true; and to 
take off their Evidence a By-Law was read, by 
which the Charges of this Return were to be 
paid by the Corporation; the Defendant then 
read a Releaſe, whereby he. releaſed to the 
Corporation all Advantages, Contributions and 
Demands which he could have by that or 
any other Order; and Rainsford and Twiſden 
held the Freemen could not be Witneſſes ; but 
ones J. contra: But on a Bill of Exceptions 
the Court held the Freemen ought to have 
been ſworn. 2 Lev. 236. Jones T. 116. 
Caſe againſt the Town of Uxbridge for ta- 
king Toll on Market-Day ; none of the Cor- 


= poration can be a Witneſs for the Town. 


3 Keb. 12. 1 

In all Actions to be brought in the Courts Pariſhioners 
at Weſtminſter, or at the Aſſizes, for Monies may be Wit- 
miſpent by the Churchwardens or Overſeers, 15 
the Evidence of the Pariſhioners (other than by Chen 
ſuch as receive Alms) of the Pariſh where the wardens,&c. 
Defendants are Inhabitants, ſhall be taken and 
admitted. 3 & 4 M. & M. cap. 11. 


In an Information againſt the Defendant for Indictment 


a Cheat, upon Trial the Fact appeared to for a Cheat 
be, that he had a Promiſe of a Note for 5 J. — 
from his Mother - in- Law, and by ſome Slight E N 
got her Hand to a Note of 100 J. Et per Holt, 
C. J. The Mother cannot be a Witneſs, being H. was not 
concerned in the Conſequence of the Suit, allowed a 
which is a Means to diſcharge her of the Wines. 
100 J. for tho' the Verdict upon this Informa- 
tion cannot be given in Evidence in an Action - 
upon the Note for the 100 J. yet we are ſure 
to hear of it to influence the Jury; and be 
ſaid he could nor diſtinguiſh this from the 
Caſes of Perjury or Forgery, where the Party 

wholg 


neſſes of Mo- 


348 Of Evidence by Witneſſes. Ch. 15. 
Ea whoſe Intereſt is defeated or prejudiced by 
the Deed, c. is no Evidence to prove the 
Perjury or Forgery. Rex verſus Hhitiug, Salk. 
i. . | 283. r | | | | ; | 
' A Goldſmith's Note is Evidence of his re- 
| ceĩving Money. Jbid. | 
One who 


1 Indictment for a Cheat done to F. S. by 
3 impoſing upon him a Quantity of Beer mix d 


ove the with Vinegar, and Grounds of Coſſee, for 
act in the Port-Wine; one of the Defendants pretending 
Indictment. to be a Broker, and the other a Portugueze 
Merchant, for the better carrying on of the 
Cheat. Et per Holt Ch. J. J. S. was allow'd 
to be a Witneſs to prove the Fact upon the 
Trial; for in ſuch private Tranſactions, no 
body elſe can be a Witneſs of the Circumſtan- 
ces of the Fact, but he that ſuffers. Regina ver- 
ſus Mac kartney & al, Salk. 286. 
Caſe by a Silk Dyer againſt his Servant for 
Money received to his Uſe; and on Evidence 
it appeared that A. ſent Silk to be dyed by the 
Plaintiff, that the Plaintiff ſent it home by the 
Defendant, and A. was called to prove he paid 
Defendant for it; but held by Holt C. J. that 
he was not a Witneſs. Mich. 8 Ann. at Guild- 
Hall, Tybbald verſus Treggot. Report of Caſes 
in Queen Anne's Time, 261. 3 
Evidence in In an Action on the Caſe for managing the 
a2n Action for Defendant's Ship ſo negligently that it ran over 
e the Plaintiff's Barge, the Declaration ſer forth, 
7 3 That he was poſſeſſed of the ſaid Barge, laden 
with a Ship. with divers Goods and Merchandizes. And 
1. Hol: Ch. J. would not ſuffer the Pilot 
to be a Witneſs, becauſe he was anſwerable, 
if faulty in ſteering, to the Maſter. 2. He 
would not ſuffer any Damages to be recovered. 
for the Goods, becauſe not ſet forth particular- 


ly, ſaying, they ought to be ſet forth ſpecially ; 
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as where an Action is brought for burning his 
Houſe: So in Caſe for Words, per quod ſhe _. 
loſt her Marriage with J. S. & alizs perſonis, 
he ſaid, he would not ſuffer them to give in 
Evidence a Loſs of Marriage with any body 
but J. S. Martin verſus Hendrickſon, Salk. 
29 oF n s | 
| eee for Money, the Caſe was upon Son took the 
Evidence, That the Plaintiff's Son had a ge- Father's Mo- 
neral Authority from his Father to receive and > _ = 
pay out his Father's Money. The Son took a ke Palate 
Bill for Money due to his Father, and received Evidence 
it without a particular Authority for that Pur- admitted in 
poſe; and this Receipt was with an Intent to rele go 
imbezil and ſpend it; but he gave a Receipt BT . 
as for Money had to his Father's Uſe, and this 
Money was given to the . Defendant, The 
Queſtions were, 1. If the Son could be a Wit- 
neſs in this Caſe to prove the Delivery? And 2. 
Whether the Father could maintain an Action 
of Trover? Holt Ch. J. was of Opinion 
That the Son might be admitted as a good .. | 


of a Wh, . wv 


Witneſs, his Teſtimony being corroborated by 1 


other Circumſtances. And that the Action wass 
maintainable by the Father, for that the geg 
neral Authority the Son had to take bis xa. 


ther's Money, made the Receipt of the Money 
to be to his Father's Uſe, and a good Diſ- 
charge of the Debt, ſo as the Father could not 
avoid the Payment, and charge the Perſon that 
paid the Money with an Action: And then if 
the Payment was a good Diſcharge, it is Reaſon 
it ſhould be his Money, and the Poſſeſſion 
of the Son is the Poſſeſſion of the Father, 
_ the Son being to this Purpoſe as his Father's 
Servant: And according to this Opinion the 
Plaintiff had a Verdict; but he ſaid he was 
willing to have a Caſe made of it; but the 
| | I | De- 
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Deſendant acquieſced in his Opinion. Kr 

mus, Salk. 289. | ; 
Quantomme The Plaintiff brought an Action upon a 
_— lies for Quantum meruit againſt the Defendant, for 
N that he, at his Requeſt, had ſerved him as a 
ner on a Commiſſioner in a certain Commiſſion out of 
Commiſſion the Exchequer, directed to him and others for 
to examine Examination of Witneſſes: After Verdict on 
wimeſſes. Non Aſſumpſit, Tremaine moved in Arreſt of 
Judgment, That the Plaintiff acted by Com- 

mand of the Court, and could not — a take 

a Promiſe of Re ward for the Service, no more 

than a Sheriff or Bailiff; ſed non allocatur; ſor 

be is appointed at the Nomination of the 
Party, who ought to pay him if he employs 

| him. Stockhold ain wan, e 3 30. | 


of Evidence relating to Exon, wit and 
Adminiſtrations. 445 
Roll. Trial, An Account given to and este by che 
678. pl. 1. Ordinary, is not good Evidence; nor a Pedi- 
Plewe ini gree by 2 Herald at Arms, to prove an Heir; 
— but it muſt be proved by Deeds, Records, or 
Witneſſes. re WHIT? 
Deva Ravi In Debt againſt an xecutor, elti 4 
— Devaſtavit, any Evidence that 1 5 a 
is not ſufficient, but an actual Deuaſtavit mult 
be proved; for now the Party is chargeable. in 
his own Right. Keb. 2 Part 626. 
Aſſets - Upon Plene adminiſtravit, if it be proved 
that the Executor hath Goods of the Teſta- 
tors in his Hands, he may give in Evidence, 
that he hath paid of his own Money for the 
Teftator, ro the Value of theſe Goods. Co. 
Li.. 283. Dyer 2. | 
I 


The 
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The Plaintiff may ſay, he ſold the Land 
by the Appointment of the Teſtator. 3 H. 6. 

3. Roll. Executor, 920. pl. 2. 

If the Iſſue be in a Suit apainſt an Execu- Aſſets. 
tor, Adminiſtrator, or Heir, Aſſets in London, 
to prove Aſſets in another e is ſufficient. 

Lib. 6. 47. Dyer 271. | , 

On Plene Admins ftravit; it was proved, 
that on the Day of ſuing out the Writ, a Sum 
of Money more than the Plaintiff's Debt was 
brought into Spiritual Court, and was deliver- 
ed to the Executors as a Debt due to the Te- 
ſtator ; but that he immediately, by the Order 
of that Court, paid the {ame to another Cre- 
ditor. Held, that this Sum was Aſſets, tho” 
the Plaintiff's Writ was only pages the lame 
Dey. Dyer 108. 

Upon Plene Adminiſtravit, it was proved a at 
the Trial, that the Executor had diſcharged a 
' Debtor of the Inteſtate out of Ludgate, taking 
a Bond from him for the Debt; and tho? it ap- 
peared that this Debtor was ſo extream poor 
that he was ſtarving, yet the Debt was judged 
Aſſets in the Executor's Hands.” Report in Hole 4 
Time 297. Caſes V. 3. 346. 

Upon Plene adminiſtravit, the Executor can- Plene 2 
not give a Judgment in Evidence, Keil. 59. eden 
nor Payment of Debts by Contract, in Debt of the Teſta - 
brought upon an Obligation. A Cup pawned tor is Evi- 
and redeemed with the Executor's own Money, dence upon 


is good Evidence; but a Recovery ought to be — 
N _ Mia, 7 on T9 « n To” 2 Part 
* 34% 


Cie againſt Execotory and on Plene Admi- 
niſtravit pleaded, it was proved, that J. . 
was bound to the Teſtator in 100 J. for Per- 
N of p Ow were broken, 
as 2113-4 * — 
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Executor. 


Ne ungues 
Executor. 


94. William Baues Caſe. Upon the Iſſue Ne 


that the Executors had ſued this Bond; and 
then referred it to Arbitrators, who awarded 
7 S. to pay 70d. and Releaſes to be given. 

eld, that the Executors were in Law to be 
taken to have Aſſets to the whole 100 /. 

In Caſe againſt an Executor; whereas the 
Teſtator was indebted to the Plaintiff, the 
Executor promiſed to pay the Debt, in Con- 
ſideration the Plaintiff would forbear to ſue 
him; the Executor may give in Evidence upon 
Non aſſumpfit, that there was no Debt, or 
that he had no Aﬀets tempore promiſſionis, for 
then there would be no Conſideration. Lib. g. 


unques Executor, to prove an Adminiſtration 
granted to him, is good Evidence. Dyer 305. 
Hleld per Holt, C. J. That on Ne unques 
Executor you cannot give Letters of Admini- 
{tration in Evidence, but Letters ad Colligen- 
dum you may. Comberb. 22217. 5 

In Trover brought by an Executor, the De- 
fendant pleaded Ne unques Executor. The De- 
fendant ſhall not give in Evidence that the Will 
was forged, becauſe the Will was under the 


Seal of the Ordinary, to whoſe Examination 

it belongs, as to Goods; but 'Forgery of the 
_ -Probate, or a Revocation, | may be given in 
Evidence, becauſe theſe Things are in Affir- 
mance of the Spiritual Proceedings; ſo of an 
Adminiſtration, that there are bona notabilia, 


may be given in Evidence, but not Non compos 
mentis. Sid. 359. Keb. 2 Part 337. 5 


On Plene Adminiſtrauit, the Plaintiff re- 
plied Aſſets die exhibitionis Billa, ſcilicet 23d 


of October; and in Evidence it appeared, that 
the Bill was not filed till 14 Days in Term. 
Held, what the Defendant had paid before the 

i; | Ty actual 
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actual filing of the Bill was not Aſſets, 1 Si- | 
- dag 432. | 
That the ali * a Legacy, is Evi- 

; denae that he had 4flets. 

Will, the Probate. is good for the * What ſhall be 
Eſtate, but not to prove a Will in Writing of -_ e 
Land, by the Statute. 2 Rol. 678. — 
Upon this Plea the Executor may give in Evidence. 

Evidence a Retainer. for.. a Debe due to him- Plene admini- 
ſelf of as high a Nature; or Payment of Debts fravit- 

with his own Money, and that he kept. en 
of the Teſtator in lieu; for this alters the Pro- 
perty. Roli. Trial, 684. pl. 8. 

On Plene Admmniſtravit, the Defendant can- 
not prove, that he promiſed to pay J. S. the 
Teſtator's Debt; but otherwiſe if he had * 

a Bond for it. Clayton © 

The Original need not be ſhewed in Evi- 2 Sid. 226. 
dence upon this Plea; nor upon the Iſſue Aſſets OR verſe 
at the Day, Cc. becauſe the Day is agreed in ** 
pleading; yet ſee Syd. 462. | 
Debt againſt an Adminiſtrator ; he pleads, 

That the Inteſtate was indebted to him by di- 

verſe Bonds, | reciting them] to the Sum of 

80 J. and that he had not Aſſets ultra. The 

- Plaintiff. demurred, becauſe it amounted to the 
General Iſſue of Plene adminiſtravit; but held 

the Plea was good, and that this was no Cauſe 

of Demutrer. Hob. 127. 

Agreed by the whole Court, that if in E- Paſch. 2 Car: 
vidence the Executor give in Evidence the 2. B. R. 68. 
Probate under the Seal of the Ordinary, no- force verſus 
thing can be given to the contrary that he is DT 
not Executor; for Cauſes Teſtamentary be- 

long entirely and originally to the Ordinary; 

and if the Will be forg'd, the Suit ought to Will; 

be in the Spiritual Court to repleal the Pro- 


bate, according gg 4 H. 7. 12. So of Letters 
2 A r 


« ha ae — CANO 


Adee In Debt by an Admitifirator: upon an Ob- 
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of Adminiſtration, it cannot be alledged that 
there was a Will; but if there be a Suit, it 
muſt be in the Spiritual Court *to repeal it, 
Yet ſome Books ſeem to the contrary, as Fitz. 
Eſtoppel, . Bro. Teſtm. 4. 22 H. 6.52. 21 E. 4. 

Fd. a. Com. 282. 9 Co. 31. a. Old Entries 325. 
1 Brownl. 79. Alſo upon Evidence it may be 
proved, that che Probate or Letters of N 
ſtration were forged. 


tion. -Figation, the Defendant pleads Non eſt factum; 
the Plaintiff in Evidence need not to 'ſhew 
the Letters of Adminiſtration, for this is ad- 
"mitted by the Defendant's Plea of Non eft 
Faltum. 
Will. A Will, under which a Title to Land i is made 
to the Plaintiff, muſt be ſhewn itſelf to the 
Court, and the Probate itſelf is not ſufficient. 


1 — 1 Keb. 117. The ſame Caſe cited 2 Roll. "ye. 


between Bret and Bret, 10 Car. 1. : 
Paſch. 1651. The Copy of a Will according to the Book 
Will. of the Regiſter in the Court Chriſtian, ſhall 
not be admitted to prove a Will of Lands, ex- 
cept the Poſſeſſion has gone a long Time ac- 

cordingly. 


Probate. 2 Roll. 678. adjudged, That Probate: bf a 


Will by Witneſſes for Lands, is not Evidence 
at Common Law, although the Probate was 
good as to the Perſonal Eſtate deviſed. Be- 
tween Bret and Bret, Hill. 10 Car. 1. 

Plone ads Upon Plene adminiſtravit pleaded, the Ac- 


 ftravit. count =— to the Ordinary ſhall not be given 


in Evidence, nor any Reſpect to it. 2 Roll. 678. 
Turvie's Caſe, Paſch. 7 Fac. per Uur. 


Plene admini- Debt againſt an Executor, u . Plens admi- 


Frau. © niſtravit, it appeared that the Executor med- 
wow, oo dled and adminiſtred, aud chen refuſed” in 
— Es Court 


a Retainer 
may be given in Evidence. 
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Court, and Adminiſtration was granted td | 
another; and that ſeveral Sums were recover- | 

ed againſt the Adminiſtrator; it was ſaid by 

Periam Juſtice, 1. That if an Adminiſtrator 

(who is a Stranger) adminiſter, without the 
Commandment of the Executor, the Execu- 

tor cannot give ſuch Adminiſtration in Evi- 

dence to prove this Iſſue. 2. That in the prin- 

cipal Cafe, the Executor baving adminiſtred, he 

eould not refuſe, and ſo the Adminiſttation is 

granted without Cauſe, and what he did was 

without Warrant, and no Adminiſtration. 1 Leon; 

154 Hawkins and Lawſe's Caſe. At Bury Aſ- 

zes, 1682. before Judge Wyndham, The Executot 

gave the Adminiſtration of the Admiviſtrator 

in Evidence, and allowed; but there what the _ 
Adminiſtrator did, was by the the Executor's Plans admitits 
Conſent. In Mr. Lan and his Mother's Caſe. Fravii. 


Letters of Adminiſtration, although pendente pleads Plene 
lite, he may retain for a Debt of as high a Na- adminiſtrauit 
ture, and plead this in Bar; for the Admini- nent, Haas 
ſtration purges his Wrong; and although he plieation and 
ſhall not abate the Writ by taking out Letters Iſſue, that tho 
of Adminiſtration, yet he may plead this in Judgment | 
Bar. Styles Reports 338. . . 4 
Obligee who had the Judgment was denied to give Evidence a= 
bout his Debt, for he ſweareth to have Aſſets for himſelf, and is 
3 * the Thing. Before Judge Nynbam; at Bedford Af 
Ar N 


In Debt againſt Executors, and Aſſets inter Aﬀets. 
manus in Iſſue, tis good Evidence that they 
fold Land, by the Will of the Teſtator, &c. 
and that they had the Money paid; that 
they recovered Damages in Treſpaſs for Goods 

1 Aa 2 taken 


3 56 ln Evidencerelating to Execntorſoi „cu 


taken in the Life of the Teſtator, &c. 3 H. 5 


3. Roll. Executor, 920. pl. i, 2, 4. 
Debt againſt two Execurors; and on Plene 
adminiſtravit an Inventory exhibited by one 
ſhall not charge the other. Clayton 106. 
Trover by © The Plaintiff brought Trover as Admini- 
eee, og ſtrator, and declared upon the Poſſeſſion of 
regs the Inteſtate; and upon Not guilty pleaded, 


ft . 
8 at the Trisl the Counſel for the Defendant 


Defendant offered to give in Evidence, that the preten- 
cannot give ded Inteſtate made a Will and an Executor. 
e But Holt Ch. J. over- ruled it, and took this 
3 ; " Diverſity, That where an Adminiſtrator brings 
iſſue. Trover upon his on Poſſeſſion, the Deſen- 

dant may give in Evidence a Win, and an 
Otberwiſe, Executor upon Not guilty: Otherwiſe if it 
If on the Ad- be on the Poſſeſſion of the Inteſtate, (as in 
miniftrator's the principal Caſe) for there the Defendant 
2 Polſeſ- ; ought to plead it in Abatement; and if he 


---; .  . "does got, he ſhall not give it in Evidence. 
\ Blainfield verſus March, Salk. 285. rin 

- "X01? 
Payment of In an Action on the Caſe for Money. had 


Money due and received to the Plaintiff's Uſe ; upon the 

ro the Wife Evidence it appear'd, that the Plaintiff's Wife 
as Execcutrix, 

is not Evi- Was Executrix, and that the Money was paid 

dence to to the Defendant as due to her; and the Plain- 

maintain tiff was nonſuited, becauſe the Action ought 

Aion ſor to bave been brought by Husband, and Wife 

4 0 „as Executiix; for it being paid without any 

Husband': Authority from the Husband, it remains as a 

le. Debt due to the Executrix; and if the Huſ- 

; 8 dies, the Wiſe may bring an Action ſor 

: But if the Money had been received by 

Authority from the Husband, then it had been 

as his Receipt, and as his Money, and the 

Action e well have been brought in his 

e Name,; 


7 
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Name; and the, Money would have been Aſſets 
in her Hands. Anonymus, Salk. 282. 

In an Action upon the Caſe againſt an Exe- Evidence 
eutor, upon Plene adminiſtravit pleaded, three uon Plene 
4 were declared per Holt Ch. J. 1. That 4dminiftravit. 
the Plaintiff muſt prove his Debt, otherwiſe 
he ſhall recover but a Penny Damages, though 

there be Aſſets; for the Plea only admits the 

Debt, but not the Quantity. 2. That all ſpe- 

rate Debts mentioned in the Inventory, ſhall 

be counted Aﬀets in the Executor's Hands; 

for that is-as much as to ſay, they may be had 

for demanding, unleſs the Demand or Refuſal 
be proved. 3. That in Strictnels no Funeral 

Expences are allowable againft a Creditor, ex- 

cept for the Coffin, ringing the Bell, Parſon, 

Clerk and Bearers. Fees, but not for Pall or Or- 

naments. Shelley's Caſe, Salk. 296. 
-- In Debt, Plene adminiſtravit admits the 

Debt; and if to Debt on Bond on Plene admini- 
ſtravit you offer to prove Payment of a Bond, 

you mult prove that that Bond was ſealed and 
delivered. 1 Shower 81. 5 : 
Ad ſſumpſit by Executor on a Note payable to 
the Teſtator, and declared on a Promiſe to the 
Teſtator; the Defendant pleaded Non aſſumg- 

fit infra ſex annos; and at the Trial Plaintiff 

proved a Promiſe made to himfelf after the Al- 
reſt. Held on Conference with all the Judges, 

that the Evidence did not maintain the Action. 

6 Mod. 309. . 5 

A Mandamus iſſued to grant Probate of the ordinary. 

Will; the Ordinary returned. That the Exe- cannot re- 
cutor was an abſconding Perſon, Iucapax, Cc. fuſe Probate 
And this Return was held inſufficient; for 9 
that there is a Will is admitted; and fince the ,,.,,... 
Teſtator has thought the Executor a proper 
Perſon to be intruſted with bis Affairs, the 
21 3 Ordi- 
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2358 W Evidente relating to Eurontorſbip, Ch. 15. 
| Ordinary cannot adjudge him otherwiſe upon 
2 Diſability by the Canon Law, for that is 
not admitted here, but as far as it has been re- 
ceived from Time immemorial. Per Holt C. J. 
nd a peremptory Mandamus was granted: 
Neither can the Ordinary inſiſt upon Security 
from the Executor; for the Teſtator has 
thought him able and qualified, and he has a 
temporal Right, which he cannot ſue for before 
Probate: And there have been no Precederits 
or Practice of this Nature. The King verſus 
Raynes, Salk. 299. 
If an Executor confeſſes or ſuffers Judgment 
by Default, **he' admits Aſſets in his Hands, 
and is eſtopped to ſay the contrary. Salk. 310. 
6 Mod. — | Rd . F | X 
. * In Debt upon a d againſt an Admini- 
— ſtrator, be pleaded ſeveral Judgments, & riemns 
| Judgments ultra 5 s. which was found: The Plaintiff as 
wh — 1 to one judgment replied, there was but ſo 
ſhew how much due, which the Debtee was willing 
much is re- and ready to accept in full, and that the De- 
ally due. fendant by Fraud deferred the Payment of 
* © that Money, and the judgment was kept in 
Force to defraud the Creditors, and replied 
the ſame Matter as to another Judgment, and 
demurred as to the reſt. The Defendant re- 
| —4 that as to one judgment, it was not 
ept on Foot by Fraud, &c. and as to the 
other, no Aﬀets ultra ſo much, which was 
liable to the Judgment ; and ſo to the third; 
and as to the reſt joined in Demurrer. Et per 
Cur ; 1. The beſt Way for an Adminiſtrator 
to plead, is to plead truly and honeſtly ;' and 
though there is a Judgment for a Penalty, he 
ought to plead the Judgment, and ſhew how 
much is due. 2. If he pleads ſeveral Judg- 
ments, and any one Judgment be ill pleaded, 
2 h or 
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or found ſraudulent, the Plaintiff ſhall have 
Judgment. 3. If an Adminiſtrator plead twenty pieading of 
udgments, tis a Confeſſion of Aſſets to ſa- 1 is 


tisfy the twenty Judgments, and the Riens ultra a Confeſſion 
of Aſſets to 


4. If a Judgment being pleaded, and per frau- i 


dem replied, Iſſue is taken thereupon, and ,,, a cer- 
by Evidence it appears the Debtee was wil- rain Sum is 
ling to take leſs than is recovered, it is Evi- not material. 


5 5, is but Form, not material nor traverfable. 


dence of Fraud : But if it be ſhewed that the 
Adminiſtrator had not Aſſets to pay that Sum, 
it is no Fraud. 5. If an Adminiſtrator pleads 
two or more Judgments, and the Plaintiff con- 
feſſes the Plea to be true, and prays Judgments 
of Aſſets in futuro; if afterwards Aſſets came 
to his Hands, he may fatisfy the Judgments 
pleaded, for the Judgment of Aſſets de futuro, 
is only to be paid off after the other Judg- 
ments are ſatisfied; and therefore there is no 
Inconvenience in making the Pleading of frau- 
dulent Judgments a Confeſſion of Aſſets. 6. The 
Concluſion of the Replication with hoc para- 
tus eſt werificare, to every Judgment, is well; 
but a general Concluſion to the whole had been 
better. Vide 2 Saund. 338. Salk. 311. Parker 


verſus At field. 


A Woman by Deed ſettled her Eſtate in Will made by 


Truſt, reſerving a Power to herſelf to give 
by her laſt Will and Teſtament, as ſhe ſhould 


who refuſed nevertheleſs to be a Witneſs or 
Party to the Deed: The Marriage took Effect. 
The Wife made a Will and died, and the Ex- 


ecurors proved the Will. Er per Holt Ch. J. 


This is not a Will, neither ought the Ordinary 


to prove it; if he does, a Prohibition lies . 
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purſuance of 
a Power re- 


think fit, ſo much of her Eſtate in Legacies; ſerved before 
and this was done before Marriage, with the Marriage, is 
Conſent and Privity of the intended Husband, not properly 


provable by 
theOrdinary 
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3606 Of Eoid. relating to Executorſbip, &c. Ch. r 5; 
Where a Woman is Executrix and marries, 
there ſhe may make a Will with Conſent 
| of her Husband, and cannot without, 1 Jones 
| 157. So if a Woman having Debts due to her 
marries, ſhe may make a Will quoad theſe, and 
the Ordinary may prove it. In other Caſes 
ſhe cannot, for it is only a Writing in Form of 
a Will: However, in the principal Caſe, it ap- 
pearing that the Ordinary had only granted 
Adminiſtration quoad the Goods in this Will, 
*was allowed as rcaſonable. Cro. Car. 219. 
Shardelow verſus Naylor, Salkeld 313. 5 
Two Exeeu- Sir Charles Hopſon made Churchill and Good- 
tors join in pin his Executors, Men of good Credit: Good- 
—— win being a Banker received all the Money, 
one only re- but Churchill joined with him in the Receipts, | 
ceives the taking his Note to ſhew that he received not 
Money, both the Money, Et per Harcourt Lord Chancel- 
ble wy pon cellor; If two Truſtees join in a Receipt, 
ET and one receives the Money, he only that re- 
but the adu- ceives ſhall be liable; if there be two Execu- 
al Receiver tors, and they join in a Receipt, and one only 
only to Le- receives the Money, as to Creditors, who are 
Satess. to have the utmoſt Benefit of Law, each is 
liable for the whole, though one Executor alone 
might give a Diſcharge, and the joining of the 
other was unneceſſary; but as to Legateds, 
and thoſe claiming Diſtribution, who have no 
Remedy but in Equity, the Receipt of one 
Executor ſhall! not charge the other; for the 
joining in the Receipt is only Matter of Form, 
the ſubſtantial Part is the actual receiving, and 
this only is regarded in Conſcience. Churchill 

yerlys Hopſon, in Cant. Salkeld 318. 
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of E ns by Decor: Books, Deeds, 

e 2; and. other Writings. SIA 

If the Ie be a Recognizance, o or not, | 2 Reeg 
Recognizance' with a Defcazance is go6d Evi- Zance. 
dence. Plo. 14. So of an Agreement, a ſpe- 
cial Agreement will prove it. Plo, 8. 

A Licence to alien Land, or a Farden. for: Tenure in 
Alienation of Land, was held by a common Cape. 
Preſumption, to be a good Proof ria the Lind 
was held in Capite. 

Ancient Deeds may be given in Evidebesft Keb. 977. 
although the Execution of them cannot be Ancient 

proved. * 

An ancient Deed found in the Archives ot Vicar. En- © 
the Dean and Chapter, given in Evidence to dowment. 
prove the Endowment of the Vicar, though 
it appeared never to be ſealed or delivered. 

Keb. 2 Part 126. 

Where there are two Witneſſes: to a Deed, 
who are dead, if there be full Evidence to 
prove one of their Hands, and that there have 
been Endeavours to find out Proof of the 
others Hand, it is ſufficient. Comberbatch 248. 

He that takes out a Copy of Part of a Re- Copy 1 
cord, muſt at leaſt take out ſo much as con- Record. 
cerns the Matter in Queſtion, or elſe the Court 
will not permit it to be read. 

To prove a Feoffment, a Deed of Redet Feoffment. 
is ſhewed, but no Livery is indorſed, if Poſ- 
ſeſſion bas gone with the Deed, it is yu Evi- 
dence. Roll. Rep. 1 Part, 132. 

Upon Not Guilty to an Information upon a proviſo. 
penal Law, a Proviſo to excuſe him may be 

given in INOS OS Rep. 38. 


Agreement. 


It 


36 Of Evidence iy Records, Books, Ch. 15. 


Nen deciman- Tf a Man preſcribe in a Non decimando gene- 

«a rally, he cannot give a Bull in Evidence. Pal- 
mer's Rep. 38. 320 | 7% 

Deed, A Deed with the Seals torn off was admit- 


ted to declare Uſes. Palmer's Rep. 403, 405. 

_ Records Records prove themſelves,, and cannot be 

proved by Witneſſes; but Copies of them muſt, 

and are good Evidence; and ſo may any 
Thing done in the County-Court, Court-Ba- 
ron, or Hundred-Court, &c. be proved by 

Witneſſes. 5 | 

A Copy of a Record being ſworn to be a 
true one, ſhall be admitted to be given in 
Evidence, and no Raſure or Interlineation 
_ be intended. 10 Coke 92. Layfield's. 
Caſe. . : 

A Copy of a Conviction upon an Indictment 
of Treſpaſs, &c. ſhall not be admitted Evi 
dence ſingly by itſelf in an Action of Treſpaſs, 
Oc. but with Evidence it ſball. 

Fize, A Fine, or Common Recovery, may be 
given in Evidence, though it be not under 
the Great Seal, or Seal of the Court, and 
without vouching the Roll of the Recovery ; 
and the Part indented is the uſual Evidence 
that there is ſuch a Fine, though they which 
ſaw the Fine are alſo good Evidence. Plow. 
410. Style 22. $ | 
When a Writ out of a Court of Record is 
only Inducement to an Action, the taking out 
the Writ may be proved without Copy of it ; 
for it is not of Record till it be returned. And 
fo I think it may to prove the Point in Action, 
by Witneſſes, or Notes of it in a Book of 

Entries, G . | . 

Bevis againſt Summer Aſſizes, 1683, In Debt upon an 

Holloway. Eſcape upon a Judgment, and Ca. ſa. in the 
Court of the Dean and Chapter of Pererbo- 

1 0 | | rough, 


- 


Ch. 15. Deeds, and other Writings. 

rough, being an inferior Court of Pleas, the 
Plaintiff: was nonſuited, becauſe he had not 
a Copy of the Plaint nor judgment, but only 
the ſhort Notes of the Book of the Court. A 
liter in Court-Baron, .&s. © <6 
Caſe ſor feſcuing a Diſtreſs, and declared, 
that be was ſeiſed in Fee, and demiſed the 
Premiſes tb . S. for a Year, and ſo from Year 


to Year; as long as both Parties ſhould pleaſe, 


rendering Rent; and for Rent arrear he diſtrain- 
ed, and the Defendant reſcued; and on Evi- 
dence it appeared, that the Demiſe was for a 
Year certain, and ſo from Year to Year, and 
that the Leſſee ſhould not go away without 
giving a Quarters Warning; and per Holt, 


C. J. held no Variance, for that the Quarters 


Warning was only collateral. 6 Mod. 215. 


363 


So if a Leaſe be pleaded, a Leaſe upon Con- I,. 


dition is good Evidence, 1 H. 8. 20. becauſe 
the Genus comprehends the Species. So of a 
Feoftment pleaded, a Feoffment upon Condi- 
tion, or a Fine which is a Feoffment of Re- 
cord, is good Evidence. 44 E. 3. 39. A ſpe- 
cial Agreement is Evidence of an Agreement. 
_ Plow. 8. "ONES X 
Pope brings Replevin againſt Skinner, who 
avows as a Commoner, becauſe the Beaſts 
were Damage-feaſant in the Common. The 


Plaintiff pleads in Bar, that V. was ſeized in 
Fee of an Houſe and Land, &c. whereunto 


he had Common, Cc. and demiſed the ſame 
to Plaintiff on zoth of March, 11 Fac. to 
hold from Lady-day next before for one Year ; 
the Avowant traverſed the Leaſe Modo & 
forma, and the Jury found that V made the 
Leaſe to Plaintiff on 25th March for one Year 
from thence next enſuing ; and held the Plain- 


tiff ſhould recover; for tho' this be not the ſame 
B79 Leale, 


= 
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Fcoffment. 


Shop-Books. 


Voluntary 


Conveyance. 


Of Evidence by Records, Books, Ch. 151 
Leaſe, yet the Subſtance of the Iſſue is, ,whe+ 
ther Plaintiff had ſuch a Leaſe as would intitle 
him to Common, and that he had, and the 
Modo & forma as to the reſt is not material. 
Hob. 72. Pope v. Skinner. © 

But if a Feoffment be pleaded i in Fe, upon 
Iſſue won feoffavit modo & forma, a Feoffment 
upon Condition is no Evidence, becauſe it 
doth not anſwer the Iſſue; and. whereſoever 
Evidence is contrary to the Iſſue, and doth 
not maintain it, the Evidence is not good. 
11 H. 4. 3. Feoffments 41. A Grant in Re- 
verſion is no Evidence, but a Leaſe and Releaſe 
is, 20 H. 7. 5. If the Indorſement be of a 
Livery by Attorney, the Letter of Attorney 
muſt be ſhewed. 8 

To prove the Sealing and Delivery of a 
Deed, and not know the Party that did it, is 


not good Evidence; but if he knows the 


Party upon Sight of him, it is good —_ 


Keilu 559 
A Shop-Book no Evidence after 2 Leun 


7 Jac. cap. 1 2. 

Upon Iſſue Aſſets or no Aſſets, « or ſeized 7 
not ſeized, if one give a Feoffment, cc. in 
Evidence, Covin may be given in Evidence 
by the other, but not if the Iſſue be infeoffed 
or not inſeoffed; | for it is a Feoffment tiel 
quel, though made by Cain. Lib. 5. 60. 


Hob. 72. 


A voluntary Conveyance is not fraudulent, 
becauſe voluntary, but tis Evidence of Fraud 
againſt an after Purchaſer bona fide; the Sta- 
tute avoids ſuch Deeds as are not bona fide and 
on Conſideration, if made ea intentione to de- 
fraud Purchaſers ; therefore this Fraud muſt be 
found by the Jury. Keb. 1 Part 486. 5 


The 


Ch. 15. Deeds, and other Mritings. 365 
The Book of Domeſday brought in Court, Domeſday- 
is good Evidence to prove the u- to be An- Book. | 
cient Demeſne. Hob. 188. 
Copies of the Court-Rolls* ate hs only Court. Rolls 
Evidence for Copyholders, for (as Littleton, 8 Pan 
Sect. 75. tells you) theꝝ are called: Tenants by eee 
Copy of Court-Rolls, becauſe they have no are ſome E- 
other Evidence, concerning their Tenements, vidence, that 
but only the Copies of Court-Rolls. But Coke the Manor 
explains the Text, and ſays,” This is to be un- _ en 28 
-derſtood' of Evidences of Alienation; for a f bc. 
5 py hold, but 
Releaſe of a Right by Deed, a Copyholder to ſhew that 
(that cometh in by Way of Admittance) may Remainders 


have, and that is ſufficient to extinguiſh the (after an E- 
ſtate Tail 


Right of the Copyholder which he that ma- 
Feth the Releaſe had. | Hi — — a 
IS NTS. beiter. 


e Acts of parliament may ba iven in 
Evidence, and need not be may beg and ſo an 
may general Pardons given by Parliament, if pardons. 
they be without Exce ptions; but commonly 
- Advantage of the Act is given by the Act it- 
ſelf to the Offender, without pleading it, as 
by the late (moſt truly ſo called) general Act 
of Indempnity, every Perſon hereby pardoned, 
may” plead the general Iſſue, and give the Act 
in Evidence, for his Diſcharge: Which are 
general, and which re een es 
Lil. 4. 76. £30 7 | 

A private Act may be gie en i ex- 
emplified under the Great Seal, or à Copy of 
. Record ; but a printed Copy is no Evidence 
"unleſs:it- be proved; it ought to be pleaded, 
but the Jury may find it. Dyer 239. 

Caſe on a Wager concerning the Day of the 
Concluſion of the Peace; and to prove it to 
be on the 10th September, the printed Procla- 
mation was produced; it was objected, that it 

| ought 


- 
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and that ſuch Things as: theſe are of as publick 


WW. 3. 215. ad 


1 | Cord, and not of a 3 Deed. : Hart 
| 29 


Of Evidence by Records, Books, Ch. 157 
ought to have been examined by the Record 
inrolled ; but Holt, C. J. held it good Evidence; 


a Nature, as publi Acts of 13 2 And 
that even a private Act of Parliament in Print 
that concerns a whole County. may be given 
in Evidence without comparing it with the 
Record. Reports in Holt Time 296. es 


Inſpection of a Deed inrolled nb enen 
in Evidence; Contr. of a bate Deed not inrdl- 
led, or of a Deed that needs no Inrolment. 


* Paſcb. 1655. B. R. Goolſou's Caſe, Style 445. 


An Luſpescimus lieth only of Matter of Re- 


4. 3 feof 
A Deed to lead the Uſes of 2 12 was in- 


tolled on the Acknowledgment of but one of 


the Parties to it, and Was allowed by Glyn 
Chief ſuſtice, in Bvidence, as Rolle Chief Ju- 
Nice had done before him, tho* no binding E- 


| vidence . Turbet verl. minen 1653. . K. 


Style 462. ) gilt 07 
An Ocke fourid at # Death, Ge. way” "he 


| given in Evidence. 


A Verdict againſt buen oder ben eicher 


Plaintiff or :Defendant claims, may be given 
in Evidence againſt the Party ſo claiming. Con- 


tra if neither claim under it. Duke ang Her- 


tres, Mich. 1656. B. R. 
If a Man has Title to ſeveral Leda held-by 


ſeveral: Tenants, and recovers in Ejectment a- 


wr one, that Recovery ſhall not be read in 
vidence againſt the reſt. 3 Mod. 141. - 


v. Norborn. 


If an Action be brought on a Statute, which 
has ſeveral Proviſoes in it, the Defendant may 


plead Not guilty, and aid himſelf by any 
OSS: 5 the 


Ch. 17. 'Deeds, and other Mitingi 
the Proviſoes in Evidence; but if the Proviſoes 
be made to that Statute, in another Statute of 
which the Defendant may take Advantage, he 
ought to plead it, and not give it in Evidence: 
Her (Rolle Chief Juſtice, | ich 4650. B. R. 
Ray's 320. Accord. 
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Arreſt and Impriſonment to prove a 2 4 m 


ruptey muſt be proved by Record. Newby ver- 

ſus Bathurſt, Paſch. 1659. B. R. In a Trial 
at Bar, What Evidence proves. Bankrupt. 

Reb. 2 Part 487. 

Records, às Patents, Statutes, Judgments, 
may be given in Evidence. Hob. 227. contr. to 
_ Oger . 

To prove an Extent upon a Statute or Judg- — 
ment, you muſt prove a Copy of the == 
and Judgment, as well as the Copy of the Writ 
e Extent. 

When Records are pleaded, they muſt be 

b ſub pede Sigilli; contr. if Bren in Evidggee. 
Ayle 22. Whites Cale. 

A Copy of a Deed is good Evidence 7 * 

the Defendant has the Deed, and will not pro- 
duce it. Per Vernon Juſtice, Clayton 15. 

So that there was a Revocation is ſufficient 
for the Heir, without ſhewing the Deed itſelf, 
which was taken away by the Deſendant, ſo 
chat the Witneſſes to the Releaſe proved. the 
Leaſe without ſnewing, being taken away; by 
the other Side. 

A Deed of Feoffment without Livery: may 
obe given in Evidence as a Releaſe. Per . 


; "oy 11 Car. Clayton 32. 


If a Fine be given in Evidence, with . 
2 Modes: Non-claim, ec. the Fine muſt be ſhew- 
ed with the Froclamations under Seal, and the 
„ as will not ſerve. 


» A Deed 


5 D362 Of Evidence by: Records, Books, Ch: tf, 
LN A Deed cancelled: by Practice or Fraud, was 
db to be read in Evidence in an Action 
under that Deed, the Proline _—_y _ 

Hlerley 138. : 

- Againſt a Purchaſer bong Ade, Recital 10 a 
Deed of Money paid is not ſuſſicient, nor 
Acquittance for the Money, uhleſs it be of 

ancient u 4 and then] it mall be * 

ſumed. 

I be Deed: to ns hs: UOfes: of! a Fine for 
conceſſit, need not be proved per Tiſtes. 
Ia Deed of'Feoffment be ſhewn, but no 

Livery, Poſſeſſion going with the Deed, is E- 
vidence to a Jury to find Liver. 

t Guildhall; Trin. 23 Cur. z. Hale Chief 
uſlice cited the Caſe of Sir Nuul Pindar. A 
Levari, Ct. was proved by a Recital of it in 
another Record, and Hale and Mainard de- 

. e mürred on the Evidence; arid adjudged againſt 
them for this'Cauſe;- vz. That it was proved . 

there was ſuch a Record, that it was filed, 

2 chat it was taker coi. the File. But (by him) 

generally without ſuch Proof, the Evidence is 

not good, | becauſe one Record * recite one 
ee P91 8 £9. 21947 255 

Sac) tn * - Rectal of other Grants os Ae Patent 

Letters 10 in Letters Patent, is ſome Evidence, but nor 

tent. ft to be allowed, without ſhewing the for- 

mer Letters Patents, or a Copy. But the Ju- 

ry may * un. - ts 73. * 2. 2 Lev. 

18. 

Surrender. T be Proof of this Surmife 1 4 Court of 

Prohibition. Record, ſhall not be given in Evidence in ano- 
ther Action upon the ſame Cuſtom, becauſe 

the Defendanr'in the Prohibition cannot crols- 

| examine on HIT 27 ; - 
_— - The Record of Conviction ot ae 
5 4 . burnt, may be proved by the Roll of 


Kni oft ver. 
Dowler. Eſtreats 


Ch. 15. Deeds, and other Writings: 369 
Eftreats of the Clerk of Aſſize, ſigned by the 
Judge and deliver'd into the Pipe, or by other 
zvidence, as a Freri facias, &c. may be pro- 
ved by other Evidence. 1 
If che Iſſue be whether the King's Tenant Surrender. 
by Letters Patent ſurrender'd to the King or 
not, the accepting of hew Letters Patent, which 
is a Surrender in Law, is good Evidence. 
If an Impriſonment by Dures at B. be in Pures: 
Iſſue, tis not material whether he was ever at 
D. or not, for the Effect of the Iſſue is, if the 
Deed was made by Dures. _ 
o if a Feoffment pleaded by Deed, a Feoff- xeg& nent; 
ment without Deed, or another Deed, is good, 
for the Effect of the Iſſue is upon the Feoff- 
ment, not upon the Fair. | 
If in pleading an Indenture of Demiſe you 1 
miſtake 155 Recital, and the Iſſue is Non 25 — 
fit modo & forma, the Miſtake ſha'l not hurt, Dyer 116. 
ſor the Effect of the Iſſue is upon the Demiſe. 2 Rolls 682. 
If the Date or Number of Years be miſta-** © 
ken, tis fatal. = wm | 
Upon Won habit ſeu tenuit ad firmam contra 
formam Statuti, the Parſon may ſay, he took 
the Farm for Maintenance of his Houſe, ac- 
cording to the Proviſo in Debt upon the Sta- 
tute of 21 H. 8. | 
But upon the Statute of 5 E. 6. for ingroſ- 
ſing, upon Not guilty, *tis ſaid, That the De- 
fendant cannot give in Evidence a Licence ac- 
cording to the Proviſo of the Statute ; ſed quare 
TAR ĩł oo. | 
In a Scire facias againſt Ter-tenants, and a geiſin. Feoff- 
Feofiment pleaded before the Judgment, ab/que ment. 
hoc, that he was ſeized tempore Judicii, and. 
Iſſue upon the Seiſin, that the Feoffment was 
fraudulent, to defraud the Judgment, may be 
| ws r 
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given in Evidence ; but otherwiſe, if the Iſſue 

bad been upon the Feoftment. e ers 
Ancient An ancient Writing, that is proved to have 
Writing. been found amongſt Deeds and Evidences of 
Land, may be given in Evidence, although the 

executing of it cannot be proved; for tis hard 

to prove ancient Things, and finding them in 

ſuch a Place, by Preſumption, they were ho- 

neſtly and fairly obtained and preſerved for 

Uſe, and are free from Suſpicion of Diſhoneſty. 


24 Car. B. R. or 
Copy of Re- A Copy of Part of a Record cannot be given 
cords. in Evidence, unleſs 'tis proved, that the Part 


Clayton 142. ; : By . 5 
Nelthorp d. ſhewed in Evidence, is all concerning the Mat | 


Johnſon. ter in Queſtion. 
Tranſcfipt. 


A Tranſcript of a Record or Enrolment of 

a2 Deed may be given in Evidence, for they are 

A Things to be snd being made by Officers 

of Truſt. | TE, | 

| Leaſe upon If one produce a Leaſe made upon an Out- 

an Outlawry. Jawry, to prove a Title, he muſt alſo produce 

the Outlawry itſelf: But if it be to prove o- 

ther Matter, he needs not ſhew the Outlawry. 

And fo it is of an Extent, without ſhewing the 

Statute or Judgment on which the Extent is 

grounded. -*+ hind 

Office. By Rolle, an Office found after the Death 

| of a Tenant in Capite of Lands in another 

County, may be given. in Evidence to try the 

Title of thoſe Lands, if there was a ſpecial Li- 

very granted unto the Heir. 1 * 

Style 462. The Copy of a private Act of Parliament 

Mich. 165% may be given in Evidence; and if upon a Col- 

228 z. lateral Iſſue it is to be proved, that ſuch a one 

Littleton ver. Was Jultice of the Peace, or Baronet, Cc. Com- 

Poins. mon Reputation is ſufficient Proof, withour 

Private AQ. ſhewing the Commiſſion, or Letters Patent of 
Juſt.of Peace. the Creation. TY | F 

| A Copy 


Ch. 15. Deeds, and other IWriti 1 g . | 


A Copy of a Record is not true, unleſs it Record. 
be tranſcribed in the ſame Language, and there- Lawrence 
fore a TranſlationMAiall not be given in Evi- i Key: 


dence, as where the Record is in Latin, and 
the Copy in Engliſh. 


A Copy of Copyhold Lands may be given in Copyhold. 
Evidence where the Rolls are loſt, or not loſt. 1 Ke 


Mic. 15 Car. 2. B. R. Snow verſus Cutler. 


A Copy of a Recovery after long Debate Copy of a 
ſuffered to be given in Evidence, the Reco- Recovery: 


very itſelf being butnt. And Hale ſaid, the 
Exemplification of a Record under the Mayor 


Exemplifl⸗ 


of Briſtol's Hand was allowed for Evidence. n. 


1 Modern Rep. 217. Green and Proud's Caſe. 
In an Ejectment for Lands in Brecknockſhire 
in Fales, the Defendant made Title by a Res 
covery of thoſe Lands in a Quod ei deforceat 
in Brecknock, (which is their Writ of Right) 
and to make this out, produced an Exemplifi- 
cation of the Record under the Seal of the 
Grand Seſſions in Brecknock/bire, To this Evi- 
dence the Plaintiff demurred, and on great De- 
bate in Scac. it was held, that this Exempliſi- 
cation was good Evidence; and Judgment for 
Defendant. Hardreſs 118. 2 Siderf. 145. 

An Exemplification of a Recovery under 
the Seal of the Mayor of Briſtol, was held good 
Evidence. Whitehead's Caſe, tempore Wild, 
C. B. Hardreſs 119. 1 Mod. 117. 
At a Trial at Bar in Ejectment, the Defen - 
dant ſetting up an Entail, the Plaintiff exhibt- 
ted an Exemplification of a Recovery in the 
Marquiſs of Mincheſters Court in Ancient De- 
meſne; and held Evidence, 1 Mod. 117. Green 
v. Proude . 
An Office before an Eſcheator ſhall not be 


given in Evidence, unleſs it be exemplified un- 
'- Bb 2 det 


Ads of par- 


Crouch and 
Drury, Paſe. 


Of Evidence by Rewrels, Books, Ch. 15. 


der the great Seal of England. Bro. Gen. I, 
Jue 75. 2 

On an old Recovery the Tourt allowed it, 
though no Tenant to the Præcipe could be 
proved, but it ſhall be intended. 2 Cro. 455» 
Mod. Rep. 117. | 

A private Act that concerned Rocheſter 
Bridge, though printed by Raſtal, was not al- 
| lowed in Evidence, not being examined by the 
Record. Otherwiſe of general Statutes, there 
the printed Book is good Evidence. Lam- 
bert's Perambulation, Co. m_ and F. N. B. 

are good Evidence. 3 Keb. 91 

A Man's Book of 5 is no Evidence 
for the Owner of the Book, but for the ad- 
verſe Party; for his Book cannot be of better 
Credit than his Oath, which would not ſerve 
in his own Caſe. Ergo. 

A Copy of a Deed is good ednet where 
the Defendant has the Deed, and will not 
prove it. Per Vernon, Juſtice, Clay. Rep. 15. 
Modern * 4. 266. 2 Keb. 483, 540. Moor 
29 
- ir is a 00 to permit any one, who in 
Pleading ought to produce the Deed, on the 

eneral Iſſue, to give Evidence that there was 
fo ch a Deed, by thoſe that have ſeen and read 
it, or to prove the ſame by a Copy; but in 
great Extremity, when it appears the Deeds 
are burnt by a Fire, Cc. it may be done. 
10 Coke (Layfield's Caſe ) 92. 

The Plaintiff's Title in Ejectment was a 
Leaſe for' 2000 Years; the Leaſe was Joſt, but 
Witneſſes ſwore there was ſuch a Leaſe, and 
that it was taken out of- the Plaintiff's Trunk 
by Defendant and burnt ; and held 0 Evi- 
dence. 2 Keb. 483. 


The 


Ch. 15: . Deeds, and other Writings: - 

The Defendant would have it preſumed, 
that this Leaſe was revoked or ſurrendered, by 
ſhewing that the Defendant's Mother, who was 
ſeiſed in Fee, had made a Will and Settlements 
of the ſame Lands. But per Cur. a Revocation 


or Surrender ſhall not be intended without 


Proof. 2 Keb. 483. N 

In Ejectment; a Leaſe being recited in a Re- 
leaſe, was admitted to be proved by the Wir- 
neſs to the Releaſe, the Leaſe being embezilled 
by the Leſſor of the Plaintiff. 1 Keb. 12. Negus 
v. Reynall. | TE > 4 


The Recital of a Leaſe in a Deed of Re- 


leaſe, is good Evidence againſt the Releaſor 
and thoſe that claim under him. 6 Mod. 44. 
Copy of a Counterpart of a Leaſe, the 
Leaſe being loſt, given in Evidence, and al- 
lowed. Mb. 15 Car. 2 Stroud verſus Dr. 
Holt, B. R. | "Gt 5 
The Counterpart of an ancient Deed which, 
is loſt, is good Evidence with other Circum- 
ſtances, but not of itſelf ; but the Counterpart 
of a Deed to lead the Uſes of a Fine, is good 
Evidence of itſelf. 6 Mod. 225. 
The Copy of a Deed burnt in a Fire, which 
the Witneſs made to carry ta Counſel, but ne- 
ver examined with the Original, allowed to be 
read as Evidence. 2 Keb. 546. 1 Mod. 4. 

An Exemplification under the great Seal of 
the Depoſitions of Witneſſes who are dead, 
may be left to the Jury; but contra, where 
ſome of the Witneſſes are {till living. 2 Rods 
Abr. 687. pl. 3. 4 4. | 


Several Depoſitions under the great Seal are. 


iven in Evidence; the Jury may have them 
all with them, tho' they were not all read in 
Court, Litileton's Rep. 69. | 


Copy. 
Leaſe. 


Bb 3 epo. 
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Deed. 
Seals. 


Patents. 


Tot, talig, 


tanta, Sc. 


De ed. 
Seals. 


Fine. 


Recoyery- 


Of Evidence by Records, Books, Ch. 15. 
Depoſitions taken in the Dutchy and exem- 
lified, were refuſed to be read in Evidence, 
uſe the Defendant's Anſwer was not alſo 
exemplified. Clayton 9. 

Though the Seals be broken off a Deed, yet 
the Deed may be given in Evidence. Modern 
Rep. 11. 

Defendant claimed by Patent to Elen in 
22 Jac. tot, talia, tanta, Oc. as Dyer; the 
Duke of Somerſet, or Abbey of D. had them; 
and though by Way of pleading a lawful Uſage | 
be ſufficient, yet on Iſſue thereon, or in any 
Evidence, it muſt appear that the Duke or the 
Abbey had a Subſtantive of bona & catalla 


— ; by Hale, C. J. and the whole Court: 


For moſt Grants of Abbey Lands as theſe are 
Relative, and no Subſtantive Grants appear- 
ing, the other Evidence was diſallowed, eſpe- 
cially for that the Duke of Somerſet was at- 
tainted, and ſo his Privileges thereby extinct, 
unleſs regranted. 3 Keb. 456, in Sanford and ' 
Clerk's Caſe. Moor 297. 

Deeds with Seals torn off admitted to declare 
the Uſe of a Recovery. | Palmer's Rep. 403. 
See Modern Rep. Tit. Euidente. 

The Chirpgraph of a Fine may be given in 
Evidence, but not given to the Jury; but Ws 
Recovery may be delivered in Evidence: 2 Si- 
derfin 145, 146. Plow: Com. in Schlaſica 
Cale, 410. 


Recovery in Value in Evidence may be giver 


in Evidence. 2 Sid. 145. 


Recital of a Patent in another patent is no 
Evidence of the recited Patent. 2 Rol. 678. 


B. pl. 2. Hargres 323. 


Upon Evidence to a Jury to prove 9. S. to 
be Heir to V. S. the Court: would not accept 


the Pedigree drawn * an Herald at Arms for 
| * 


% 
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Evidence, nor would ſuffer the Jury to have it 
with them, - but *tis only Information for Di- 
rection. Paſch. 8 Fac. B. R. Sir Edward 
Plumpton and Robinſon. 2 Roll. 687. I. pl. 1. 
In Ejectment for Lands, the Earl of Thanet, 
to prove his Diſcent from Robert Clifford in 
Edward Il's Time, produced a Pedigree drawn, 
by the Heralds; and Sir William Dugdale and 
other Heralds ſwore it was drawn truly from 
their Books in their Office; but held not ſuffi- 
cient, without producing the Books and Re- 
cords from which it was extracted. T. Jones 
224 1 i „ 
In a Trial at Bar concerning the Cuſtom of 
the Salt Pits at Droit wich, Cambden's Britannia 
was offer d as Evidence, but it was not allow'd. 

Seinner 623. | | | 
A Verdict for a Leſſee is good Evidence EjeQment. 
for the Reverſioner in an Eje&ment. Hurdres 
Rep. Jae: * 

Secus in Caſe of Depoſitions for the Leſſee, 
the Reverſioner, without being Party to the 

Suit, can have no Advantage, 472, 473, bid. 

ITbe Act of general Pardon cannot be gi- Nan deben 
given in Evidence on Non debet modo & forma, General Par- 
but ought to be pleaded, for that it is not the dons. 
General Iſſue within the Intent of the Act. g 
Hardres Rep. 421 8 

If a Condition be to pay Money at a cer- Payment at 
tain Day and Place to avoid a Feoftment, Ac- the Day. 
ceptance before the Day, although he. make 
an Acquittance, doth not maintain the Iſſue 
joined on Payment at the Day and Place. 

Moor 47. FH 25} 4517789 af 4 
A Recovery in the Court of Ancient De- A Record 
meſue, to cut off an Entail which had been loſt proved 
ſuffered a long Time ſince, and the Fofleflion by Teſtimo- 
gone accordingly, was loft, and the Court ad- ny. 
| B b 4 mitted 


; 
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mitted other Proof of it to be ſufficient: And 

ſaid, if a Record be loſt, it may be proved to 

a Jury by Teſtimony. Anonymous, B.-R. 1 

Vent. 257. | N 

Deed ſhall | By 5 C 6 W & M. cap. 21. No Deed 

e e ſhall be given in Evidence in any Court either 

= day of Law or Equity, until it be ſtamped as the 

it beſtamp'd. Law „ eee | ee 

| Reſolved by the Judges, that in Cafe Wit- 

ny neſſes, who were examined before the Coroner, 

before the Are dead or unable to travel, and Oath made 

Coroner thereof, That ſuch Examinations are the ſame 

Mall be read which he took upon Oath, without any Addi- 

in Evidence, tion or Alteration ; or that in Caſe Oath 

ape where ſhob'd be made, That a Witneſs who had been 

hag examined by the Coroner, was detained by the 

Procurement of the Priſoner, ſuch Examination 

map be read; but agreed alſo, That if a Wit- 

neſs, who was examined by the Coroner, be ab- 

ſent, and Oath made that they have uſed all 

the'r Endeavours to find him, and cannot find 

him, That is not ſufficient to authorize the 

reading ſuch Examination. Kelynge 55.” . 

har Things An Action on the Cafe was brought on a 

are neceſſary Bill of Exchange againſt the Indorfor, and it 

co be proved was ruled by Zolr, Ch. J. upon Evidence, 

the 24.4 Wh That there is no need to prove the Drawer's 
of a Bill of Hand, becauſe, though it be a forged Bill, the 

Exchange in [ndorſor is bound to pay it. 2. The Plaintiff 

an Aﬀion by muſt prove, That he demanded it of the 

the Indoriee. Drawer, or him upon whom it was drawn, 

: and that he reſuſed to pay it, or elſe that he 

ſought him and could not find him ; for other- 

wiſe he cannot reſort to the Indorſor. 3. That 

this was done in convenient Time; for if they 

ſtand and are reſponſible a convenient Time 

after the Aſſignment, and no Demand made, 

fhe Indorſee ſhall not charge the „ 

| I TM ime 


Ch. 15. Deeds, and other Writings. 
Time for foreign Bills is three Days, and no 
Allowance is to be made for Sundays and Holy- 
days. Serjeant Wright cited a- Caſe of one 
Tracy, who ſtood a Week: aſter the Indorſe- 
ment, and the Indorſee loſt this Money; which 
Holt, Ch. J. thought too ſtrait, but ſuch Mat- 
ters muſt; be left to the Jury. 4. Tis a Que- 


ſtion, whether Notice muſt be glven or no; 0 


but tis fair to give Notice. J. That the De- 


mand muſt be proved ſubſequent to the Indorſe- 


ment, ſor if it was precedent, he would only 
aà ct as Servant to the Indorſor, and ſo the De- 
mand was inſufficient to charge the Indorſor. 
6. If a Man indorſes his Name upon the Back 


of the Bill Blank, be puts it in the Power f 


the Indorſee, to make what Uſe of it he will, 
and he may uſe it as an Acquittance to diſ- 
charge the Bill, or as an Aſſignment to charge 
the Indorſor. 7. In Caſes of Bills purchaſed at 
2 Diſcount, this is the Difference; if ir be a 
Bill payable to A. or Bearer, tis an abſolute 
Purchaſe; but if to 4. or Order, and it is in- 
dorſed blank, and filled up with an Aſſignment, 
the Indorſor muſt warrant it as much as if 


there had been no Diſcount. Lambert verſus 


| Park, Salk. 128. 15 | FRY; 
Holt, Ch. J. held, That the Drawing of a 


Bill is an actual Promiſe, IId. 


377 


. + Tadebitatus aſſumpſit for 5 J. received to the Record of 


Plaintiff's Uſe, | being Fees. of the Office, of 


had forfeited his Office by not qualifying hini- 


ſions was allowed in Evidence to prove the 
Plaintiff had not taken the Oaths. It was there 
held by Holt, Ch. J. That if a judge admits 


that for Evidence which is not, the other Side 


cannot 


ſelf according to Law. And a Record of Se- 


3718 Of Eoidence iy Records, Books, Ch. 15: 
cannot demur for that Cauſe, but muſt tender 
a Bill of Exceptions; and he ſaid, he remem-. 
bred a Caſe where the Univerſity of Oxford 
intitled themſelves to a Preſentation by a Con- 
viction of the Earl of Shrewsbury for Recuſancy; 
The Matter and upon giving ſome Evidence that the. Re- 
of a Record cord was loſt, the Univerſity was permitted 
loft = be to prove the Effect of it by other Evidence: 
1 88 Thurſton verſus Sat ford, Salk. 284. 
AShop-Book © The Plaintiff being a Brewer brought an 
with corro- Action againſt the Earl of Torrington for Beer 
— ſold and delivered; and Evidence given to 
r E. charge the Defendant was, That the ufual Way 
vidence after of the Plaintiff's Dealing was, that the Dray- 
a Year. men came every Night to the Clerk of the 
Brewhouſe, and gave him an Account of the 
Beer they had "delivered out, which he ſet 
down in a Book kept for that Purpoſe, to 
which the Draymen ſet their Hands, and that 
the Drayman was dead, but that this was his 
Hand ſet to the Book: And this was held good 
Evidence of a Delivery: Otherwiſe of the 
Shop- Book itſelf ſingly, without more. Price 

verſus the Earl of Torrington, Salk. 285. 
Aſumpſit on a Taylor's Bill; and per Hole 
Ch. J. at Niſi prius, a Shop-Book was allowed 
ſor Evidence, it being proved that the Servant 
that wrote it was dead, that it was his Hand, 
and he uſed to make the Entries in the Book; 
and no Proof was required of the Delivery of 

the Goods. 2 Salk. 6 ͤ 0. + 16 0 
Counter Per Holt Ch. J. In a Caſe in my Lord Hale's 
rt, where Time, between Combe and Mayo, a Counter- 
ridence. part of an ancient Deed was admitted as Evi- 
dence of the Deed, and the ſpecial Verdict was 
drawn up, as finding the Deed with a Prout 
patet by the Counterpart, which he ſaid was 
done to preſerve the Precedent: And now 

| dy 
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by all the Court, the Counterpart of a Deed 
without other Circumſtances, is not- ſufficient 
Evidence, unleſs in Caſe of a Fine, in which 
Caſe a Counterpart is good Evidence of itſelf. 
_  Hnonymus, Salk, 389; © 9051 99 08k | 
A Corporation-Book was offered in Eviz Bill of Ex- 
dence: at the Afiizes, to prove # Member of bepütom wult 
the Corporation not in Poſſeſſion,” and re- In Teng 
fuſed. No Bill of Exceptions was then ten- 
dred, nor were the Exceptions reduced to 
Writing, ſo the Trial proceeded, and a Ver- 
dict was given for the Plaintiff, Next Term 
the Court was moved for a Bill of Exceptions, 
and it was ſtirred and debated in Court. It _ 
was urged, that the Law requires quod pro- 
ponat exceptionem ſuam, and no Time is ap- 
pointed for the reducing of it into Writing; 
and the Party is not grieved till a Verdict be 
given againſt him; and the ſame Memory that 
erves the Judges for a new Trial, will ſerve 
for a Bill of Exceptions. On the other Side, 
it was ſaid, that this Practice would prove a 4 
reat Difficulty to Judges, and Delay of Ju- 
Ace; that the Precedents and Entries ſuppoſe 
the Exception to be written down vopon its 
being diſallowed, and the Statute ought to be 
conſtrued ſo as to prevent Inconvenience: 
Beſides, the Words of the Act are in the Pre- 
ſent Tenſe, and ſo is the Writ formed on the 
Act. Holt Ch. J. If this Practice ſhould pre- 
vail, the Judge would be in a ſtrange Condi- 
tion: He forgets the Exception, and refuſes 
to ſign the Bill, ſo an Action muſt be brought; 
you ſhould have inſiſted on your Exception 
at the Trial; you wave it if you acqujeſce, 
and ſhall not reſort back to your Exception 
after a Verdict againſt you, when perhaps, if 
you had ſtood upon your Exception, the _— 
401 21 ha 
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380 Of Evidence by Records, Books, Ch. T5: 
had other Evidence, and need not have put 
the Cauſe; on this Point: The Statute in- 
deed appoints no Time, but the Nature and 
Reaſon of the Thing requires the Exception 
ſhould be reduced to Writing when taken and 

diſſallow'd, like a ſpecial Verdict or Demur- 
ret to Evidence; not that they need be drawn 
up in Form, but the Subſtance muſt be re- 
duced to Writing while the; Thing is tranſa&- 
ing, becauſe it is to become a Record; ſo 
the Motion was denied. Migbt verſus: Sharp, 


bo 


Falk 288. of wot nawin ion 0 
Indenture of Upon a Trial-at- Bar in this Caſe, a Deed 
Bargain 9nd of Bargain and Sale acknowledged by the Bar- 
may be given gainee and enrolled, - by which a Term for 
in Evidence Years was aſſigned, was given in Evidence 
without pro- without any Proof made of the Bargainors 
ving the Ex- Sealing and Delivery thereof. And after De- 


ecution-. pate it was allowed per Holt Ch. J. and Eyre 


Juſtice, & tot. Cur. for the Acknowledgment 
of the Party in a Court of Record, or before 
a Maſter extraordinary in the Country, (as 
this was) is good Evidence of its being ſealed 
and delivered: And ſuch an Acknowledgment 
eſtops a Man from pleading Non eſt factum. 
Alſo Inrollments of Deeds on the Statutes are 
admitted every Day in Evidence without Wit- 
neſſes of che Sealing and Delivery; and it is 
the Acknowledgment which gives it Credit, 
and not its Operation or Contents. Alſo they 
held a ſwarn Copy of a Deed good Evidenc 
Smartle verſus Williams, Salk. 2826. 
r In an Information for a Libel againſt the Go- 
before a Ju- vernment, Not guilty being - pleaded, upon 
tice, Eri Trial the Attorney General offered in Evidence 


; Depoſitions taken before a Juſtice of Peace, re- 
ans lating to the Fact, the Deponent being fince 
dead. Et per Cur. upon Advice with w_— ſu- 

| ces - 


Ch. 15. Deeds, and other Writings. 381 
ſtices of the Common Pleas; in Cafes of Fe- 

| lony, ſuch Depoſitions before a Juſtice, if the 
Deponent die, may be uſed in Evidence, by 
the Statute 1 & 2 Ph. & Mar. cap. 13. But 
this cannot be extended farther than the par- 
ticular Caſe of Felony, and therefore not to 
this Caſe. Rex verſus Paine, Salk. 281. 5 
Add: ane 3c; en 

An Iſſue was directed out of Chancery, A Hiſtory 
wherein the Queſtion was, Whether by the may be Evi- 
Cuſtom of Droitwich, Salt-pits could be ſank dence E 
in any Part of the Town, or in a certain Place e 
only? And upon a Trial at Bar, Camden to the King- 
Britannia was offered in Evidence, but re- dom in gene- 
fuſed: For the Court held, That a general ral, but not a 
Hiſtory might be given in Evidence to prove Ni A 
a Matter relating to the Kingdom in general, **'S 
becauſe the Nature of the Thing requires it, 
but not to prove a particular Right or Cuſtom; 
ſo in the Caſe of St. Katharine's Hoſpital. ' 
Hale Ch. J. allowed a Chronicle to be Evi- 
dence of a particular Point of Hiſtory in Ed- 
ward the Third's Time: So a Year-Book may 
be Evidence to prove the Courſe of the Court; 
yet in this Caſe it was admitted, That Heralds Heralds 
Books are good Evidence as to Pedigrees, and Books and 
Pariſh-Regiſters' as to Births and Marriages, emmys oc 
upon the Nature of the Thing; and it was 233 
ſaid, That in the Exchequer the Queſtion be- vidence. 
ing, Whether the Abbey De Sentibus was an | 
inferior Abbey or not? Dugdale's Monaſticon 
Anglicanum was refuſed for Evidence, becauſe 
the original Records might be had in the Aug- 
mentation- Office. Hainer verſus the Burgeſſes 
of Droitwich, Salk. 281. 

To prove the Nonage of the Plaintiff, a 
Church Book was produced, and held good 
Evidence. 1 Cro. 411. Moor 451. ; 
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In a Trial at Bar to prove the Infancy of the 
Teſtator, an Almanack, in which the Father 
of the Teſtator had wrote down the Time of 
his Birth, was held good Evidence. Raym. 84- 

The Almanack is ſufficient Evidence to prove 

a Day Sunday, or what Day is the Return 

Day. 1 Sid. 300. 1 Cro. 227. 

In Eje&ment for the Barony of Cockermouth, 
and all the Manors, &c. of Foſcelin late Earl 

of Northumberland, of the Family of Piercy; 

Sir William Dugdale's Baronage of England 
was refuſed to be read to prove a Diſcent. 
Jones 164. | 

Ihe Impropriator and the Pariſhioners ha- 
ving a Diſpure concerning the Right of an 

Houſe, brought Eje&ment, and moved for 

Leave to inſpect the Pariſh Books, and rake 

Copies of what concerned his Title, but the 

Court denied it. 5 Mod. 395. We PL 
In an Action concerning [adia Stock, the 

Court order'd the Transfer-Books of the Com- 
pany to be produced at the Trial, and that the 
Parties migbt have Copies. Fareſfl. 129. 

In Quare Impedit, the Defendant pleads, 
that he was retained a Chaplain to the Coun- 
teſs of Derby, and had a Diſpenſation to hold 
two Livings; the King replied, that Banks and 
Travers were retained Chaplains to her before; 
and the Incumbent traverſed the Retainer of _ 

Travers ; and to prove it a Copy of the Re- 
tainer of Travers entred in the Court of Fa- 
culties was produced ; but held not Evidence. 

Lit. Rep. 1. ; 5 oi ay | 
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Of Evidence in Courts of Equity, and the Ec- 
1 clefiaſtical Courts. 


Depontions in the Eccleſiaſtical Court can- De 


not be given in Evidence, tho' the Parties be 
dead, March 120. A Defendant's Anſwer in 


an Enxgliſb Court is good Evidence againſt him, 


but not againſt others. Godbolt 326. 

I cannot make 'uſe of Depoſitions in a Cauſe 
wherein I was not a Party, for as they cannot 
be read againſt me, no more can they be read 
for me, becauſe I am not bound by them, 
nor in a Capacity of examining Witneſſes in it, 
or preferring Interrogatories. And it is not 
like the Caſe of an Ejectment brought by a 
Reverſioner, or Debt upon the Statute of Ed.6. 
brought by a Proprietor of Tithes, after a Ver- 
dict at Law; for the Leſſee or the preſent Pro- 
prietor, the Reverſioner of the Lands or Tithes, 
ſhall have Advantage of the Verdi&, 2nd give 
it in Evidence; and the Reaſons are, becauſe 
they cannot be immediate Parties to the Action 
or Suit, for that muſt be proſecuted by the 
Leſſee or preſent Tenant, and they may give 
in Evidence, as well as the Plaintiff himſelf; 
but it is otherwiſe in Caſe of Depoſitions, for 
there only Parties to the Suit can examine or 
e ap likewiſe the Reverſioner or Sei- 

gnioreſs, (whoſe Tenants were only Parties in 


the former Suit) might themſelves have been 


Parties in a Suit in Equity. The Counteſs of 

Pembroke's Caſe, Hardy. Rep. 472. 

Ihe Depoſitions of a Witneſs taken before 

Anſwer, to preſerve his Teſtimony, who dieth 

after Anſwer, ſhall nor be given in Evidence, 

although he continued ſo lick, that he could 
not 
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Of Evidence in Courts of Equity, Ch. 15. 
not be examined after Anſwer. Hardr. Rep. 


. 
Depoſitions in By ol Witnelfes that 


are dead may be read at the Aſſizes betwint 
the ſame Parties, proving the Bill and An- 


ſwer. 
See Keb. 2 Part 31. An old Exemplifica- 


tion of Depoſitions in Chancery given in Evi- 


dence, although the Bill and Anſwer were 
not in it; for above forty, Years ſince it was not 
uſual to infart Bill and anſwer. . 

The Anfwer of one Defendant is not Evi- 


dence againſt another Defendant. 


If Witneſſes are examined de bene eſſe, be- 
fore Anſwer upon a Contempt; ſach Depoſi - 
tions cannot be made uſe of in any other 
Court, but in the Court only where they were; 
the Reaſon ſeems to be, becauſe there was no 
Iſſue joined, fo as there could be a legal Ex- 
amination, and they were only taken to be. 
read in the Court in which they were taken, 
upon a Contempt to that particular Court. 
Hardr. Rep. 332. 

An Anſwer in Chancery is Evidence againſt 
the Deſendant himſelf; but the Bill muſt be 
proved. Godb. 326. 

If the Party make Oath 95 he cannot find 


bis Witneſs, then he is as it were dead, an 


bis Depoſitions in an Engliſh Court may be 
given in Evidence betwixt the ſame Parties. 
Godb. 327. Not only the Plaintiff, but any | 
Stranger may give the Defendant's Anſwer in 
Evidence againit the Defendant, but not a- 
gainſt others. Sid. 221. A Bill in Chancery 
given in Evidence againſt the Plaintiff himſelf, 
where there are Io upon it. Keb. 
2 Part 499. 2 

2 


To 


n 


Ch. 15. and the Eccitſiaſtical Conrts. 385 
Io prove a Jointure in Ejectment, Depoſiti- 
tions in Chancery were produced, but the Bill 
and Anſwer were taken off the File and loſt; 
but to ſhew that a Bill was once filed, the Six 
Clerks Book was produced, and an Inrollment 
of the Decree which mentioned both Bill and 
Anſwer; and held ſufficient. 5 Mod. 210. 
Haines's Caſe. F 
Depoſitions in the Court Chriſtian, or in the De poſitions. 
Court of the Council of York, touching the Roll. Trial, 
Title of Land, of which they have not Co- 37 pl. 7. 
nuſance, or in another Suit againſt him, Who 8 
claimeth not under thoſe Parties, or by the Com- 
miſſioners upon a Commiſſion of Bankrupt, 
becauſe the Party could not croſs- examine, ſhall 
nut be allowedin Evidence. But ſee Keb. 2 Part 
Depoſitions in a Court not of Record, as 
the Spiritual Court, tho' it be in a Caſe in 
which they have Juriſdiction, ſhall not be given 
in Evidence to a Jury. Littleton Rep. 167. 
In an Action on the Caſe againſt a Pariſh 
Clerk, Depoſitions taken in the Eccleſiaſtical 
Court were permitted to be read, the Witneſſes 
being Dead; but it was refuſed to Jet the Jury 
have them with them. Clayt. 62. | 
But a Sentence given in the Spiritual Court Sentence, 
touching Tithes, may be given in Evidence in 2 Roll. 679, 
an Action at Common Law; for this is a Judi- P. e. 
cial A& - ©* oy x 
A Thing which is concluded in the Eccleſi- Proceedings 
aſtical Court concerning Lands, is not to be gi- * 
ven in Evidence to Juries, for the Courts of Cann 
Common Law are not to be guided by their 
Proceedings. Mich. 22 Car. B. R. Style 10. 
Regularly the Depoſitions in Chancery of a Depoſitions. 
Witneſs ſhall not be given in Evidence if he 
be alive, although he be beyond Sea, as in 
| Cc | Ireland; 
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386 Of Evidence in Courts of Equity, Ch. 15. 
Ireland, &c. Otherwiſe if he be in France, or 
another Kingdom not ſubject to the Dominion 

| of our King. 5 5 | 
Mich. 16 Note, That the Depoſitions taken before the 
Car. 2. B. R. Commiſſioners of Bankrupts ſhall not be uſed 
Roll. 1 as Evidence at a Trial, although the Witneſſes 
— 3 be dead: But Depoſitions taken before the 
Bankrupt. Coroner, with Proof that the Party that made 
Coroner. them is dead, ſhall be good Evidence, as it was 
ruled in the Caſe of the King and Browning, 
| Paſcb. 18 Car. 2. B. R. 5 
1 Keb. 211 A Decree produced in Paper, is not to be 
given in Evidence without Bill and Anſwer ; 
per Twiſden. Otherwiſe if not in Paper. - 


Decree. A Decree in Chancery is not Evidence at 
Common Law. 2 Sid. 75. ä 

= ; - A Bill in Equity is no Evidence againſt the 
Plaintiff. 22 £56] 


Where a The Father wrote a Letter Ggnifying his 
verbal De- Aſſent to the Marriage of his Daughter with 


claration J. © and that he would give her 1500 J. but 
— 133 Arne in another Letter, that he would not 


miſe in Wri- ſtand to theſe Propoſals: He ſome Time after- 
ring thathad wards declared, That he would agree to what 


been revo- was propoſed in his firſt Letter. It was held, 


Ked. that this verbal Declaration had re-eſtabliſhed 
'the Promiſe-in the firſt Letter, and that it was 
f a ſufficient Promiſe in Writing within the 


Meaning of the Statute of Frauds. Bird ver- 

ſus Bloſs in Canc. 2 Vent. 361. | 
Depoſitiors In Ejectment at a Trial, Depoſitions taken 
taken in in Chancery de bene eſſe, where the Witneſs 
Cane. de bene died before Anſwer put in, were held to be 
efe, are Las good Evidence; and upon this Evidence a 
Genceat "a Verdict pro Quer. It was held alſo, That 


where the 


Witneſs dies before Anſwer. 


one 


n © © 
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Ch. 15: and the Eccleſiaſticul Courts? 587 
Depoſitions after Anſwer between the ſame Depoſitions 


Parties might be read in Evidence, though the after Anſwer 


s g read in Evi- 
Witneſs were not dead, if he could not be ee 


found upon Search. Howard verſus Tremaine, the Witneſs 


Mich. 4 V. & M. B. R. Shower 363. Salk. cannot be 


278. Holt Haſitavit. | found. 
On a Trial at Bar in C. B. this Point aroſe, Depoſitions 


vix. Depoſitions had been taken in Chancery, in perpetuam 


in perpetuam rei memoriam. And it happened eng. 
afrerwards that the Inheritance of the ſame t be rend in 
Land deſcended to the Perſon, who was ſworn Evidenoe 
as a Witneſs, and he was now a Party to the while the 
Suit in Ejectment. And the Queſtion was, Party lives 
Whether theſe Depoſitions could be read in the 
Cauſe? Trevor Ch. J. held, That they ought; 


for that he was diſabled to give Evidence by 


the Act of God, ſo that it was in Effect the 


fame Thing as if he were dead. Tracy and 
Blencow contr. Hereupon Tracy came into 
B. R. to ask the Opinion of the Court; and 
the Court agreed, they ought not to be read: 


For per Holt Ch. J. The only Intent of ſuch 


ſitions was to perpetuate Teſtimony in 


Cafe the Witneſſes died, and they cannot be 


read in any Caſe between other Parties till af- 
ter the Death of the Witneſs, who is to appear 
and give his Evidence viva voce, ſo long as 
he lives; much leſs can they be read in this 
Caſe, where the Witneſs himſelf is Party. 
To which Trevor Ch. J. agreed. Tilley's Caſe, 
Salk. 286. 5 i, 

On an Appeal from the Commiſſioners of 
Exciſe to the Commiſſioners of Appeals, the 
Depoſitions of the Witneſſes taken before the 
Commiſſioners of Exciſe ought not to be read, 
but they ought to examine the Witneſſes de 
novo viva voce. And Holt C. J. ſaid he 
| Cc2 thought 
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Of Eovidenice in Account. Ch. 15+ 


thought that if the Witneſſes were dead their 


Depoſitions might be read. 
07 Evidence in Account. 


n pleaded before two; Account be- 


fore one is good Evidence, Hob. 55. becauſe 


the Account is the Subſtance. 

In Debt for Arrearages of an Account up- 
on Nil debet modo & forma, no Account is 
good Evidence. 20 H. 6. 26. Roll. Trial, 677. 


TP as. 


Upon Ne #nques ſon Receiver, Ec. the De- 
fendant cannot ſay that he paid the Money ac- 
cording to Directions, &c. Dyer 196. 
Againſt S. as Receiver of two 30 J. and as 
Bailiff for receiving his Rents for ſeveral Years, 
not ſaying any certain Sum of Rents: Per Earl 
Serjeant, The proper Way is to find quod Com- 
utet, as to what is certain in the Declaration, 
and ſo proved, as the Money was, but not to 
the Rents, and ſo he ſaid was the Opinion of 
Hale. But per Moreton. Juſtice, the Verdict 
ſhal! be general, and it may be both Ways. 
Saye's Cale, Norf Lent Alſizes 1667. Wa - 
Debt for 10 J. pro eo quod, cum the Defen- 
dant had accounted with the Plaintiff for di- 
verſe Sums as due, and was found in Arrear 
$1, and a Mutuatus for 2 J. and on the Trial 
it was proved, That Defendant and Plaintiff's 
Wife reckoned that Defendant had borrowed 
at one Time 40 5. at another Time 4o s. and 
at another Time 4 J. and that he promiſed to 
pay the 8 J. and held by Holt C. J. That this 
is good Evidence of an Account. 1 SHow. 215. 
Upon Ne unques ſor Receiver, the Deſen- 
dant cannot give in lend, a Releaſe = 
; | | t 


Ch. 15. Of Evidence in Aftions on the Caſe. 389 


the Plaintiff. 1 Brownlow 24. Willougbiy ver- 
ſus Small. 

Harrington brought Account againſt Deaxe 
for 200 J. received by the Hands of Sir J. Ro- 
therham ; the Defendant pleads that he was 
never his Receiver, and the Jury found, that 
Sir Fohn Rotheram. was indebted to the Plaintiff 
200 l. that the Plaintiff willed Dean to require 
and receive the Money of Sir John Rotheram ; 
that thereupon Rotheram prayed Dean to bor- 
row the Money of any body, and pay it the 
Plaintiff; That he accordingly borrowed 200 /. . 
for Rotheram of J. S. and received it; and 
that Rotheram gave J. S. a Bond for the Mo- 
ney. Held the Action well maintained. Hob. 


36. 
Of Evidence in Actious on the Caſe. 


Quare defendens Crimen felonie ei impoſuit, 
Cc. The Plaintiff cannot give in Evidence 

Words only, but Acts; as arreſting, charging 
or conventing him before a Juſtice of Peace for 
| Felony. Saunders verſus Edwards, Mich. 14 
Car. 2. B. R. 1 Keb. 389. 

Caſe for maliciouſly proſecuting an Indictment 
of Perjury ; and it appeared the Defendant was a 
Tuſtice of Peace, and procured ſome as Wit- 
neſſes to appear againſt the Plaintiff, and his 
own Name was endorſed on the Indictment; 
held this was not ſufficient to prove him a Proſe- 
cutor. And on the other Side it was proved, 
that the Inditment was drawn by Order of 
the Seſſions; and Plaintiff, nonſuited with a 
Reprimand. 1 Vent. 47. 2 Keb. 57. 

Caſe by Baron and Feme for maliciouſly proſe- 
cutingthe Nefendant for Felony in ſtealing Goods, 
of which, ſhe was acquitted. And Holt * 


390 Of Evidence in Actions on the Caſe. Ch.15; 


allowed the Oath, which the Proſecutor (now 
Defendant) had made at the Trial of the In- 
dictment, of the Felony being committed, to 
be given in Evidence for the Defendant, to 
ve a Felony committed; elſe, he ſaid, one 
that was robbed alone, if he proſecuted the 
Felon, and he was acquitted, would be liable 
to an Action, without a Poſſibility of making 
a Defence. 6 Mod. 216. 
Caſe for a malicious Proſecution of Plaintiff 
for Barretry ; and ſet forth, that he was inde 
legitimo modo acquietatus, and to prove it at 
. the Trial produced a Nolle proſequi by the 
Attorney General; and held the Action would 
not lie, for the Nolle proſequi is only a Diſ- 
charge of the Indictment, but no Acquittal of 
the Crime. 1 Salk. 21. 6 Mod. 261. 
If any Action ariſes on Requeſt, as in Tro- 
ver or ſpecial Promiſe, the Statute of Limi- 
tation goes only to the Requeſt. Juy's Caſe, 
Mich. 1562. C. B. 1 Cro. 139. 1 
Declaration for Words ſpoken in the Pre- 
fence of A. B. and others, in Evidence it ſuſ- 
ficeth that they were ſpoken in the Preſence of 
others only. WWinckfield and Coot, Lent Aſſjzes 
Norfolk, 1662, per Hale Ch. Baron. 
In Indebitatus for carrying of Herrings; the 
Evidence was, he was a Porter at Tarmouth, 
and when Herring-Ships came Home, he went - 
(of his own Head) and carried up to the De- 
fendant's Houſe, with other Porters, ſo many 
Herrings; and good by Twiſden, Judge of 4fþ- 
Hiſe, Norf. Summer 1662. Jermin verſus Lucas. 
Pew. In an Action for hindring to fit in a Pew, 
Keb. 2 Part claimed by Preſcription, repaired, &c. ought 
34 1 to be given in Evidence; and one may pre- 
5 11, fcribe to ſit in the uppermoſt Seat in a Pew. 
1 Keb. 345, Buckſton and Bateman, Mich, 14 Car. 2. * 
F 3 ale 


Ch. 15. Of Evidence in Actions on the Caſe. 
Caſe by Sir H. Snelgrave and A. B. againſt 
Brograve, for diſturbing them of a Seat in the 
Church; and declare, That they, and thoſe 
whoſe Eſtate they have, from Time immemo- 
rial uſed to have a Seat in the Church; the 
Defendant traverſes, that the Plaintiffs, and 
thoſe whoſe Eſtate they had, &c. had the Seat 
modo & formd: And on Evidence it appeared 
the Plaintiffs were Tenants in Common ; and 
held this did not prove the Iſſue, for they can- 
not join in a joint Preſcription. Palmer 161. 
Where ever a Perſon intitles himſelf to a 
Seat in a Church by Preſcription, tho' he do 
not alledge that he uſed to repair it, yet he 
ſhall be obliged at the Trial to prove, that he, 
or thoſe whoſe Eſtate he had, uſed to repair; or 
elſe he will fail in his Preſcription. 1 Siderf. 
203. | 
In Action for executing an illegal Warrant, 
c. It is good Evidence to prove the Juſtice 
of Peace acted as ſuch, without ſhewing his 
Commiſſion ; ſo on the Statute of Hue and Cry. 
Conſtable's Caſe, Norf. Lent Aſſizes, per Hale 
Chief Baron. YE : | 
Action for ſtopping up Lights, &c. One 
had a Piece of Ground, and builds an Houſe. 
on Part, and leaſes it, then he ſells the other 
Part of the Ground to one who builds on ir, 
and ſtops up the Lights of the firſt Houſe, 
the Leſſee has a good Action. But if two own 
two Pieces of Ground, and one builds, the 
other may alſo build and ſtop up his Lights, 
Palmer verſus Fleſher, Mich. 15 Car. 2. B. R. 
1 Keb. 553. f 


If a Maſter always gives his Servant Mo- Maſter. 


ney to buy his Markets with, it is good Evi- 
dence to diſcharge the Maſter in an Action 
brought againſt him for Goods taken up 

| Ce 4 on 


292 Of Foidence in Heions on the Caſe. Ch. 15. 


MNaſter. 


on Truſt, by that Servant. Per Glyn Chief 
Juſtice, M:ch. 1658. at Guildhall, Sir Thomas 
Rouſe's Caſe. 7 F 

The Maſter declared, That the Defendant 
dug a Pit, and as he was driving his Horſe, 
he fell in the Pit, &c. To prove the Servant 
drove the Horſe doth not maintain the Decla- 
ration. Style 335. 

A Watercourſe runs through my Grounds 
to the Grounds of J. S. where is a Pit that 
Time out of Mind uſed to be filled with that 
Water; I may ſtop the Water in my Ground, 
and uſe it as I will, ſo I do not turn the 
Courſe another Way; but when I have done 
with it, let it fall into its own Courſe. Per 
St. Fohn Chief Juſtice C. B. Suff. Summer A, 
fizes 1657. Smart and Tyſtead, —_— 

Action for Words, You forſwore yourſelf in 
your Anſwer in Chancery, Defendant juſtifies. 
Plaintiff replies de injuria ſua propria abſque 
tali cauſa. Per Hale, Summer Aſſize, Suffolk. 
It is a good Replication, and a ſmall Miſtake 
in an Anſwer ſhall not convict of Perjury, for 
the Counſel may Miſtake, or his Clerk. 

Action for not ſcouring a Ditch, by which 
the Water overflowed his Land, &c. and de- 
clare quod quidam Rivus ran there, &c. Upon 
Evidence it appeared only a Land Flood, and 


good by Name of Rivus, though it be dry 


great Part of the Year; and it was held the 
beſt Pleading of the Courſe of this River to 
t a Place from whence it comes, and fo to 
the Plaintiff's Land, without mentioning mean 
Places by which it paſſes, which may be many, 
and muſt be proved if laid. Per Whitfield 
1641. D, Clayton 96. | | 
Caſe for maliciouſly turning away Part of 
a Courſe of Water, that ran from a * 
2 n 


Ch. 15. Of Evidence in Miont onthe Caſe, 393 
in Clerkenwell to the Plaintiff's Houſe in 
White Pryers; and on Evidence it appears, 
that the Anceſtors of the Defendant had cauſed 
a Leaden Pipe to be laid to the main Pipe, 
through which the Water ran, and that De- 
fendant had uſed the Water, by opening the 
Cock when he pleaſed; and held the Defen- 
dant liable, and Judgment for the Plaintiff. 
Dyer 320. Bendlows 215. ; 

Soldiers lying in an Inn fourteen Days, are 
Gueſts within the Cuſtom of England. Har- 
land's Cafe, per Whitfield 1647. | 
The Plaintiff in an Action of the Caſe in- 
titles himſelf. by Preſcription, to a Foldcourſe 
for Sheep upon all the Lands in ſuch a Field 

on Michaelmas-day, and ſo to Lady-day, the 
Lands being unſown, and for that the Defen- 
dant put on Sheep, Cc. before Michaelmas- 
day and after, and thereby fed the Grounds, 

Cc. the Plaintiff could not take ſo good Feed, 
attio inde. 8 | 

1. The Owner may put on Sheep, and feed - 
his own Grounds before Michaelmas, unleſs a 
Cuſtom be to the contrary, which ought to 

be laid in the Declaration. Contra of a 

Stranger. : 
2. It appearing that Part of the Lands, &c. 
had been the Lands of the Plaintiff, who was 
Lord of the Manor, and preſcribed as ſuch, 
and there being no Exception of thoſe Lands 
in the Preſcription, the Plaintiff was nonſuit; 
for as to thoſe Lands the Preſcription is gone 
by Unity of Poſſeſſion. Per Hale Chief Baron, 
Norfolk, Summer Aſjizes, 1661. Branthwait 
verſus Hunt. | 
In Action upon the Caſe for retaining of Ed. Termin. 
his Servant, per quod ſervitium amiſit, the 1 Servant. 


394 Of Eoidence in Actions on the Caſe. Ch. 1 5 
tiff ought to prove that the Defendant had 
Conuſance, that he was his Servant. 
In Caſe againſt a Sheriff upon an Eſcape 
| ſuffered by a Bailiff, the Plaintiff ought to 
prove that ſuch Proceſs and Warrant iſſued, 
that ſuch a Debt was due to him, and that the 
Party arreſted was now become inſolvent ; or 
_ elſe he is not intitled to recover Damages to 
the Value of the Debt. Clayton 84. 
Caſe for falſely and fraudulently ſelling an 
Horſe to the Plaintiff, as Defendant's own Horſe, 
ubi revera it was the Horſe of J. S. the 
Plaintiff was nonſuited, becauſe. he could not 
prove thar Defendant knew it was not his own 
Horſe. Aleyn 91. | | 
Requeſt avo- In an Action on the Caſe, when the Requeſt 
ther Day. is laid at one Time in the Declaration, a Re- 
queſt at another Time may be given in Evi- 
dence. Sid. Rep. 268. T1 
Where Ad- In an Action on the Caſe for the Profits of 
vantage is Maſter of the King's Wardrobe, it was inſiſted 
_ ofa for the Defendant, That the Plaintiff's Patent 
ecital, all k a | 
muſt be ad- baving recited a former Grant, he muſt prove 
mitted that that Grant to have been ſurrendered : To which 
is recited. jt was anſwered, That if they took Advan- 
tage of the Recital, they muſt admit all that 
; was recited, as well the Surrender as the 
And in an q Grant. And of that Opinion was the Court. 
. And it was ſaid, That in an Action of this 
Profits of an Nature, it is not neceſſary to ſhew every parti- 
Office ſuffi - cular Sum received by the Defendant ; but 
cCient to ſhewit is a good Evidence for the Damage to 
the Profits ſhew the Profit of the Office Communi bus anni s. 
1 Earl of Montague verſus Lord Preſton, 2 Vent. 
170. . os 
In an Action on the Caſe for Money had 
and received to the Plaintiff's Uſe, it appeared 
upon Evidence, That Layfield and Bo 
5 eten- 


Ch. 15. Of Evidence in Actions on the Caſe. 395 
Defendants were Bankers and Partners, and Where a 
that the Plaintiff had given Lay field 20 5. for Plaintiff goes 
which he received a Ticket in the double Ex- 88 
change · Lottery, and Layſield undertook to pay e * 
what Benefit ſhould happen thereupon. That ners, the A8 
the Ticket came up a 40 J. Benefit, and for ofone is Evi. 

that Money the Action was brought. And it dence againſt 
was objected for the Defendant, That the tn 5 © 
Action was brought againſt Layfield4 and his 33 . 

Partners; and it did not appear that any had Diſclaimer. 
undertaken to be Truſtees in the Lottery but ; 
Layfield, and therefore he only ought to be 

charged, and not his Partners. To which Holt 

Ch. J. anſwered, That it appeared they were 

Partners in their Trade, and Goldſmiths, and 

the Adventurers put their Money in upon the 

Credit of the ſeveral Goldſmiths that had un- 

dertaken to pay the Benefits; and it ſhould be 

preſumed the Act of Layfield was the Act of 

the other, and ſhould bind him, unleſs he could 

ſhow a Diſclaimer and a Refuſal to be con- 

cerned in it; and accordingly the Plaintiff had 

a Verdict for forty Pounds. Verſus Lay- 

field & al”, Salkeld 291. 2 

| Caſe for a Deceit, for that the Plaintiff bought 

of Defendant ſeveral Parcels of Silk for —— 

Silk, whereas it was another Sort, and that the 

Deſendant well knowing this ſold it him for 

Silk; and on Evidence it appeared, 

that there was no actual Deceit in the Defen- 

dant, who was a Merchant, but that the De- 

ceit was in his Factor abroad; and held by 

Holt, Ch. J. that the Merchant was anſwera- 

ble for this Deceit of his Factor Civiliter, tho 

not Criminaliter ; and that it was more teaſon- 

able, that theDefendant, who truſted the De- 

ceiver, ſhould be a Loſer than a Stranger. 


1 Salk, 289. Hern v. Nichols. | 


396 Of Espidence in Action on the Caſe. Ch. 15. 
Maſter ofa An Action on the Caſe upon the Cuſtom of 
r the Realm was brought againſt the Deſen- 
able for ant, being Maſter of a Stage - Coach, and the 
Goods loſt by Plaintiff ſet forth that he took Place in the 
the Driver, Coach for ſuch a Town, and that in the Jour- 
unleſs the ney the Defendant by this Negligence loſt a 
Maſter takes Trunk of the Plaintiff's: Upon Not guilty 

ce 10r : "TE. RT. — 
the Carriage pleaded, upon the Evidence it appeared,” That 
of Goods, this Trunk was delivered to the perſon that 
drove the Coach, and he promiſed to take 

Care of it, and that the Trunk was loſt out 

of the Coachman's Poſſeſſion ; and if the Maſter 

was chargeable with this Action, was the Que- 
ſtion. Holt, Ch. J. was of Opinion, That 
this Action did not lie againſt the Maſter, and 
that a Stage-Coachman was not within the 

Cuſtom as a Carrier is, unleſs ſuch as take a 

diſtinct Price for carrying Goods as well as 

Perſons, as Waggons with Coaches; and tho? 

Money be given to the Driver, yet that is a 

Gratuity, ' and cannot bring the Maſter within 

the Cuſtom : For the Maſter is not chargeable 

with the Acts of his Servant, but when he 
acts in Execution of the Authority given by 
his Maſter; and then the Act of the Servant 
is the Act of the Maſter; and the Plaintiff 
was nonſuited. Miduleton verſus Fowler, Sal- 
keld 282. n - DIED. 
Caſe againſt an Inn-keeper, for that Plaintiff 
brought Goods into Defendant's Inn, was 
lodged there, and robbed by the Default of 

Defendant and his Servants ; Defendant pleads 

that Plaintiff was not robbed by the Default of 

him or his Servants; and in Evidence it ap- 
peared, that Plaintiff came to lodge with De- 
fendant, that Defendant told him that his Inn 
Was full, and that he could not lodge him; 

that notwithſtanding, ' the Blaintiff would — 
8 ; 5 


* 
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Ip lodged with another Man, without the 
Conſent of Defendant or his Servants ; beld 
that Defendant was not liable. Dyer 158. 5. 
1 Anderſon 29. 

Caſe againſt a Carrier on the Cuſtom of the 
Realm, ſor not delivering a Box with Goods 
and 100 J. in Money in it; and on Evidence 
it appeared the Plaintiff delivered the Box to 
the Defendant's Porter, and told him, there was 
a. Book and Tobacco in the Box, but faid no- 
thing of the Money; and held by Rolle, That 
the Carrier was anſwerable for the Money, |-. | + 
tho' he was not inform'd of it; but told the An. 
Jury, in Regard of the intended Cheat to the 
Carrier, they might conſider him in Damages. 
A 93: + 


A 


x 


of ase in Adumpät. 


* an Aſumpfit to the Melee an ey Aſumpſits 
ſumpfit to the Wife and his Agreement is good 
Evidence. 27 H. 8. 29. Upon Non Aſſumpfit 
to a ſpecial Promiſe, Payment is no Evidence; ; 
by three Judges. 

Dong Non Aſſum mpſi in a 1 HE. Indebitatus 
tut Aſumpfit, the Defendant may give in E- Aſergft ER 
vidence Payment at any Time before tze 
Action brought; but upon a 8 Promiſe to 
pay Money, Ce. it is otherwile; Cauſa patet ; 
for in the firſt Caſe, if there be no Debt, the 
Law will infer no Promiſe. 1 Mod, 210. 

In Indebitatus, Covenant to pay is,no Evi- 
dence. 2 Cro. 505; Nor Money due for Rent . . _ 
by Specialty, or on Record. Hob. 284. Hutt- ; 


Ludebitar. for r lent, Money received 


to Plaintiff's Uſe, & a. "EW computaſſer. 
Ss Plainti 


41 


398 


Of Evidence in Aſſumpſit. Ch. 15. 
Plaintiff gives in Evidence only a Letter, where- 
by the Defendant promiſed ſhortly to pay him 
30 J. he owed him. Held per Holt, Ch. J. 
that this would not do, for it might be due on 
Bond or otherwiſe ; it is true, a Note to pay a 
Sum of Money on Demand, is prima facie E- 
vidence of Money lent, unleſs the contrary ap- 
pear ; but it is not ſo here, and the Plaintiff was 
Nonſuit. Comberb. 349. © ths 


But an Account ftated for Rent and other 


. 
Feme. 


Things, is good Evidence. | 
Indebitatus Aſſumpſit againſt Baron for Ne- 
ceſſaries for his Wife, they muſt be according 
to bis Eftate, as well as Degree. Siderfin 128. 
If ſhe doth not cohabit with him, the Action 
doth not lie. If the Goods bought by the Wife 
or Servant come to the Uſe of the Husband, 
although this be no binding Evidence, yet this 
preſumptive Evidence ſhall charge him. | 
He may forbid one or two, &c. to let her 


© have Goods, but a general forbidding alſo is 
| void. Keb. 2 Part 38 44. 


Infancy. 


a Lev. 144. giv 


1 Keb. 216. 


If Husband and Wiſe cohabit, and the Wife 
deals ſeparately, her Contracts ſhall bind the 
Husband; for Cohabitation is ſufficient Evidence 
of Notice. 1 Salk. 113. 6 Mod. 163. 

Per Hale, Chief Juſtice, dein, Age may be 
iven in Evidence on Non Aſſumpſit, in an In- 
d-bitatus MHumpfit. Reb. Rep. 2 Part 851. 
Painter and Bowman's Caſe. 

A Feme Covert may plead Non Aſſumpfit, 
and give Coverture in Evidence ; becauſe Co- 
verture makes it no Promiſe. 6 Mod. 230. 

Inldebitatus will not lie for Money won at 
Dice. Hiche's Caſe Hill. 14, 15 Car. 2. B. R. 

An Aſumpſit to pay 50 l. in Conſideration 
Plaintiff would permit the Defendant to enjoy 
Lands from 10 Aug. till 1 May following, _ | 

— ie 


Ch. 15. Of Boidence in Aſſumpſit. 
lie on an expreſs Promiſe, but not on the Pro- 
miſe in Law. 3 Lev. 150. Johnſon v. May. 

If a Promiſe be made to pay at a Day cer- 
tain, and the Day is paſt, the Plaintiff may 
declare to pay on Requeſt: So if he declare on 
Payment at a Day certain, and give in Evi- 
dence a Promiſe on Requeſt, i. e. when it is 
created on Account which gives the Duty, for 
there the Time is ex abundanti ; but where 
the Action is founded on the Contract, other- 
_ wiſe; for there the Evidence muſt purſue the 

Contract. Hill, 1650. B. R. Child's Caſe. 
Aſſumpfit, in Conſideration Plaintiff would 
deliver to J. S. 10 Quarters of Malt, to pay 
him on Requeſt, if J. S. did not; and avers 
that he delivered the Malt to F. S. who had 
not paid, that he requeſted Defendant to pay, 
and that he had not paid; on Non Aſſumpfit, 
held by Twiſden and Windham, that Plaintiff 
need not prove a Requeſt ; for it was traverſa- 
ble, and by not being traverſed was admitted. 
1 Lev. 166, | 2 
Promiſe to reſtore a Horſe hired for a Jour- 
ney, if the Horſe dies in the Journey without 
the Rider's Default, his Promiſe binds not. 
Liſle's Caſe, cited in Matraver's Caſe, Trin. 
IG51. B. R. is 
One brings an Aſſumpfit for 20 l. and gives 


in Evidence a Promiſe, if two would furrender, 


to pay them 207. a-piece, good. Mich. 1655. 


B. R. Thomas and Gery, Style 461. 


Indebit. for 50 J. brought by Edgar againſt 
Chetham Clerk. The Evidence was T. Was 
indebted to Edgar in 50 J. Chetham deſires Ed- 
gar to let him take the 50 L of T. and he 
would give Edgar a Bill of Exchange to re- 
ceive ſo much at London : Accordingly T, pro- 
miſes to pay Che;ham the Money, which _ 
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Of Evidence in Aſſumpſit. Ch. 15. 


| miſe he accepted, and gave a Bill of Exchange 


to Edgar; after T. became inſolvent ; then 
Chetham prohibits the Payment of his Bill, 
whereupon this Action is brought. Per Wadh. 


Hndbam Juſtice, Aſſize Norf. Summer, 1663. 


the Action lies; for Chetham havin accepted 
the Promiſe of T. and given a Bill, Se is now 
become a Debtor to Edgar, until his Bill be 
paid, though he never receives the Money of 
Thompſon. This Cale, tho” for another Point, 
is in 1 Keb. $98. S 

In Indebit. it is good Evidence againſt the 
Father, that Phylick was delivered to his 


Daughter at his Requeſt. - Stonehouſe verſus 


Bodvit, Hil. 14 Car. 2. B. R. 1 Keb. 439. 
One promiſes a Bailiff, that if he would let 
one arreſted be in his Houſe that Night, he 
would deliver him in the Morning; it's a good 
Promiſe, and the Bailiff or the Plaintiff may 
bring the Action. Benſon verſ. French, Paſcl. 


| 15 Car. 2. B. R. I Keb. 483. x Siderf 1.93; 


1 Lev. 98. 

Indebitat. The Caſe was, the Plaintiff fold 
Gxty Comb of Rye to the Defendant at four- 
teen Shillings per Comb, to be delivered before 
Michaelmas; the. Plaintiff deliver d fifty Comb 
before the Time, and brought this Action for 
the Money for it, and good, though it was 
agreed the Money to be paid on the Delivery 
of * laſt Rye. Per Hale Chief Baron. 

. Though the Agreement is intire, yet the 
fromal Deliveries make ſeveral Contracts. 
2. Though the Payment was to be on the 
laſt Delivery, yet a Time being ſet for Delivery, 
it's intended to be paid When: the Dem 


ſhould have been. 


3. The Time. being paſt, it's now a Duty 
and ſo Indebitatus lies. AY 7h 
| 5 1 The 


Ch. 15. Of Evidence in Aſſumpſit. 

4. The Defendant hath his Remedy for deli- 
vering the Reſidue. Barker verſus Sutton, 
Lent Aſſize, Norf. 1662. 
The Court would not admit Evidence of an 
Account current to maintain [ndebitatus, be- 
_ cauſe it would involve the Court in a tedious 
Examination; but if the Account had been ſta- 
ted, then Indebit. upon the Account is uſual, 
Keb. 2 Part 781. 1 Mod. 268. 

Indebitatus Aſſumpſit pro opere, or pro di ver- 
fis merci moniis, or pro ſervitio, or labore, is 
good, and the Particulars may be given in Evi- 


an Accounts 


dence : Otherwiſe of an Indebitatus generally, 


or pro multis beneficiis, &c. Keb. 3 Part 781. 
Keb. 2 Part 552. 5 
lndebitatus lies for a Portion after the Join- 
ture ſettled; ſo for a thouſand Pounds, on Pro- 
miſe for ſo much for every Horſhoe-Nail; but 
the Jury may mitigate Damages. bid. 
A Promiſe to marry B. within three Months, 
within a Fortnight after they meet, and the 
Party promiſes again to marry her within three 
Weeks, this laſt Promiſe is no Diſcharge of the 
former, being all within the Time of three 
Months; but had the laſt Promiſe been to mar- 
ry her within ſome other Time after the three 
Months, it had diſcharged the former. Hite 
verſus Chaplin, Paſch. 1658. B. R. CE 
In an Aſſumpfit, the Plaintift cannot give in 
Evidence a Specialty to prove his Cauſe of 
Action. Moor 240. Cro. Fac. 505. 
 Aſumpfit on a Contract to pay Money on 
the Marriage of his Daughter, the Defendant 
ave in Evidence a Diſcharge of the Contract. 
Hale held the Defendant ought to have plead- 
ed it, and that it only went in Mitigation of 
Damages. 2 Lev. 81. 


Dd Caſe 


1e 


Evidence in Aſſumpſit. Ch. 15. 
Caſe by a Man, and declares, That in Con- 
ſideration he would marry the Defendant, ſhe 
would marry him; held a good Conſideration; 
and that on Von Aſumpfit ſhe might give in 
Evidence any lawful Impediment; as Conſan- 
guinity within the Levitical Degrees, but not 
a Præcontract. 5 Mod. 411. 
Ik a Citizen of London promiſes his Dau oh- 
ter's Husband to give him a Child's Peer by 
the Cuſtom of London that is certain enough. 

2 Rodl. Rep. 104. 

Indebitiatus by one, Defendant gives Evie 
dence that another was Partner with the Plain- 
tiff at the Delivery of the Wares; Plaintiff non- 
ſuit. Franklin verſus Muller, Norf. Lent Aſſize 
1667. Per Morton coatr. in Treſpaſs, for there 
Jointenancy muſt be pleaded. 

In Afumpfit in Fact, and Non ans t 
pleaded, a Releaſe cannot be given in Evidence, 


unleſs only to mitigate Damages; but it may 


upon an Aſſumpfit in Law, to maintain Non 
Aſumpſit. Siderf. 236, 

Indebitatus for 9 J. Defendant pleaded Non 
Aſumpfit infra ſex annos, Iſſue ine, the Plain- 
tiff proved a Debt of 9. due ten Years be- 
fore, and an Acknowledginent of the Debt 
within 6 Years, and an Oiter to pay 5 J. for 
the whole. 

Per Hle: The Plaintiff WA Ys for the 
Acknowledgment of che Debt is no more than 


is done by the Vlea, but there muſt- be a new 


Non Aſump- 
ft 


Promiſe of the Debt within fix Years, 0 make 
the Action hold, and here the Promiſe or̃ Offer 
to pay 5 J. gives no Action for the g J. Baſs 
verſus Smith, Su, Ik, Summer Aſſize, 1608. 
In a ſpecial 5 to pay 20 l. if the 
Plaintift would pay 10 1. G. Upon an A ver- 


ment that he paid che 10 J. upon Non Aump- 
fit, 


Ch. 15. Of Evidence in Aſſumpſit. 
5 the Defendant ſhall not give in Evidence 
that the Plaintiff did not pay the 10 J. neither 
is the Plaintiff bound to prove it, for the Iſſue 
is upon the Aſumpſitr, and not upon the Pay- 
ment of the 10 J. which might have been tra- 
verſed. And although it was faid, That in all 


Actions there is a 


General Iſſue to be taken, 


which ſhall put all the Declaration in Iſſue, 
and that mult in this be Nou Aſſumpfit, or 
nothing; yet by the Advice of all the Juſtices 
of Serjeants Inn in Fleet-ſtreet, it was ruled as 
abovelald Mich. 16 Car. B. R. between Hol. 2 Roll. 681. 


dich and. Brodrig. 


I have been the more par-. 


ticular in this, becauſe I have known Plaintiffs 


nonſuited in ſuch 


Caſes at the Aſſize for want 


of proving the Averment: Although I muſt 
confeſs I never agreed with the Judge herein 


that did it, For 


it is a Miſtake to lay, the 


Plaintiff muſt in all Caſes prove his whole De- 
claration ; if he proves the Matter in Iſſue, 
he ought not to be nonſuited. Roll. Tit. Trial, 


681. 


Iudebitat Aſſumpſit for 750 J. laid out; on 
Non Aſſumpfit it appeared, that Defendant and 
another now dead farmed the Exciſe; that the 
Money was laid out by Plaintiff on the Behalf 
of the Defendant and his Partner, and that De- 
fendant promiſed to repay it out of the firſt 
Profits he received; and held the Action not 
maintained; the Money being laid out for the 
Partners, and the Promiſe of Payment not ab- 
ſolute. 2 Mod. 279. | 
 Aſumpfit in Conſideration Plaintiff would 
forbear his Suit againſt J. S. for 80 J. which 


7 S. owed him, Defendant promiſed to ſee 
bim paid; and the Evidence was, that J. S. 


* 
* 


owed Plaintiff only 40 J. Held the Plaintiſt 


failed. Clayton 11 


I, 


545 Aſſump- 
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Of Evidence in Aſſumpſit. Ch. 15: 
Aſſumpfit, and declared, That quidam exitus 
in Ejectment of the Demiſe of the Plaintiff 
;junctus fuit between the Leſſee of the Plain- 
tiff and J. S. Defendant; the now Deſen- 
dant, in Conſideration the Plaintiff would not 
enforce his Title, but give weak Evidence pro- 
miſed to pay the Plaintiff 270 J. and avers Per- 
formance and a ſpecial Verdi&, that the Agree- 
ment was made as ſet out, but that in the Eje&- 
ment two Iſſues were joined; and held a good 
Verdict for Plaintiff. Cro. Eliz. 337. | 
The Plaintiff took a Diſtreſs for Rent; the 
Defendant promiſed, if he would redeliver the 
Diſtreſs to him, to pay the Sum demanded for 
Rent; and an Action being brought on that 
Promiſe, hcld that the Plaintiff . prove the 
3 Rent due. Clayton 139. Gower v. Wilkinſon. 
Indeb. Aſſump. Matters that lie in Account are not to be 
Account. given in Evidence on an Indebitatus Aſſumpſit ; 
per North Chief 9 4 Modern Rep. 270. 
payment. In an Action of Aſſumpfit, grounded upon a 
1 Mod. 210. Promiſe in Law, Payment may be given in 
Evidence, but not where the Action is ground- 
ed upon an 122 3 3 | 
; U an Aſumpfit, the Plaintift declares 
— 8 —_ Conſiderations, and a ſimple Pro- 
miſe: If the Jury find but one, or a conditi- 
onal Promiſe, this doth not maintain the Iſſue 
for _ Plaintiff. Leon. 173. Muſted and Hopper's 
Caſe. | 
In Aſſumpſit for Money, and likewiſe for 
1 Money laid pf to the Ule of the Defendant's 
fancy may be Wife dum ſola; on Non Aſſumpſit pleaded, at 
given in Evi- the Trial the Defendant offered to give in Evi- | 
pro wh dence the Infancy of the Feme at the Time 
Vai. of the Promiſe, which the Chief Juſtice doubt- 
ing of, it was referred, by Conſent, to him as a 
Caſe, who conſulted with the reft of the 
', Judges; 


ch. T5: Of Evidence in Aſſumpſit! 
Judges; and they all agreed, That upon the 


General Hue, ſuch Evidence hath been of late 
admitted. Darby verſus Boucher, Salkeld 279. 


405 


A parol Promiſe was made to pay a Sum of parol pro- 


Money upon the Return of ſuch a Ship, which 


miſe to be 


Ship happened not to return within two Years performed 
Time after the Promiſe made: It was reſolved 9? Contin- 


by all the Judges, That this was a good Pro- 
miſe, and not within that Clauſe of the Sta- 
tute of Frauds, which ſays, That no Action 


ſhall be brought upon an Agreement, that is not which makes 


to be performed within one Tear, unleſs it be in 
Writing, for that there was a Poſſibility of the 
Ship's returning within the Year : And that 
_ Clauſe extends only to ſuch Promiſes, where 
by expreſs Agreement the Thing is not to be 
performed within a Year. Anonymus, Salkeld 


280. 5 

If a Man contracts for Goods, and after 
carrying them away gives the Seller a Gold- 
ſmith's Note for the Money, it does not a- 
mount to a Payment; but if it were given at 
the very Time of the Contract, it would be 
prima facie Evidence, that it was taken in Pay- 
ment. And if a Man, upon a Contract made 


geney, is not 
within the 
Statute of 
Frauds, 


a Promiſe 
void, that is 
not to be per- 
formed with- 


in a Year. 


before, takes ſuch a Bill, and keeps it till the 


Party on whom it was drawn becomes Inſol- 
vent, in an Action brought by him againſt the 
Buyer on that Bill he ſhall be barred; but he 
ſhall recover the Debt upon the original Con- 


tract. Reports in Holt's Time 298. Caſes W. 3. 


408. 

In a Declaration on a collateral Promiſe, it 
is not neceſſary to lay, that it was in Writing, 
but it is ſufficient within the Statute of Frauds 
and Perjuries to prove it was in Writing at the 


Trials T. Jones 158. | 
Dd 3 | : In 


4 Of. Evidence in Aſſumpſit. Ch. 15. 


Record of a In Aſſumgſit upon a Note for 10 l. 15 4. gir 
1 ven by be Defendant to the Dlaintift, and 
produced to Non Aſſump/t pleaded ; upon Trial the Plain- 
ditchazgethe tiff produced and proved the Note. The De- 
Defendant in fendant in Diſcharge of himſelf produced the 
unt Record of a foreign Attachment, wherein the 
uon « Note: ſaid Debt was diſcharged by the City Procels, 
for the S8 isſag ion of a Debt demanded there 

of tle Plaintift, and was there condemned: 

And it was ruled by Trevor C J. That tbis 

was a good Diſcharge, but that if the Plaintiff 

in chis Action could have ſhewed. the Origi- 

na! wherein he declared to be precedent to 

that Attachment, ſo that it had appeared, that 

this Court was poſſeſſed of an Action fur, the 

Demand of this Debt before it was attached, 

then ſhould the Plaintiff have recovered his 


demnation. Savage's Caſe, Salkeld 291. 1. 

Where upon In A/ump/: Evidence was given, That the 
2 Debt was attached by the Cuſtom of London 
Jon fn fo. before the Action brought, and Condemnation 
reign Attach- had before the Plea pleaded. And it was 
ment may be urged, That this ſhould relate to defeat the 
given in E- Action. But per Cur. it was ruled, That if an 
mee er. Attachment and Condemnation be before the 

be pleaded, Writ purchaſed, it may be given in Evidence 
on the General Iſſue, becauſe that is an Altera» 

tion of the Property before the Action brought; 

but if the Attachment only be before the Writ 
purchaſed, it ought to be pleaded in Abate- 

ment of the Writ; and if the Condemnation 
be after the Action commenced, and the Plea 

pleaded, then it may be pleaded in Bar, but 

ſhall not be given in Evidence on Non Aſſump- 

ſit, for that the Property is not altered until 


Condemna- 


4 


Ch. 15- Of Evidence in Aſſumpſit. 407 
Condemnation, and the Plaintiff had a V erdict. | 


. 


Brook verſus Smith, Salkeld 280. | 
Aſſumpfic on a Bill of Exchange; Defendant 
pleads that he was a Gentleman that went 
Abroad to travel, and traverſes his being a 
Merchant. The Plaintiff demurred; and. it 
was inſiſted, that it amounted to the General 


Illue; but held that it was no Rule, that a 


Matter, that might be given in Evidence on the .., .. 
General Iſſue, could not be pleaded ſpecially ; 

that in Debt for Rent, Entry, and Expulſion may 

be given in Evidence on Nil debet, and ſo on 

Nil habuit in Tenementis, but yet are always 

allowed to be pleaded ; but the Plea was held 

ill in Subſtance, being the Drawing the Bill 


made him a Trader. 2 Vent. 295. And fo in 


Debt on Bond againſt a Feme Covert, ſhe may 
plead Coverture, or give it in Evidence on Non 
eſt factum. 5 Mod. 175. „ 
The Lord Chandos loſt Money at Play to winner mall 


Huſſey, and gave him- a Bill for it on Jacob, not recover 


who accepted it, and afterwards refuſed to pay; on a Bill for 
and now an Aſſumpfit was brought againſt 2 * 
Jacob, and he pleaded 16 Car. 2. cap. 7. to 8 1 
which it was demurred: And firl}, It was ob- — 8 
jected, That this amounted to the General I. therwiſe of 
ſue: Sed Curia contra: For where the Matter an Indorſee. 
of the Plea confeſſes the Cauſe of Action, but here Mat- 
avoids it, the Defendant may plead ſpecially, ter amount- 
though he might have given it in Evidence: ing to the 


Otherwiſe where the Matter of the Plea does General If- 
not avoid but deny. 3 Crc. 871. Second Ob ſue may be 


jection, this is out of the Statute, becauſe. the cia.“ ſpo- 


Nature of the Duty is altered. ad a new Con- 


tract created by the Acceptance, which! is che 
Ground of this Action: Se non alocarurs For 
though this is a Kind of ne Contract, yet all 


is founded on the illegal and tortious Winning, 


D d 4 . 


L408 Of Evidence in Aſſumpſit. Ch. 15; 
and only fecures the Payment of that Money, 
and therefore it js within the Statute, the Plain- 
tiff being privy to the firſt Wrong: But if 
Huſſey the Flaiatiff had aſſigned this ro a Stran- 
ger bona fide, upon good Conſideration, he 
had not been within the Statute ; for he was 
not privy the Fact, but an honeſt Creditor. 
Huſſey verſus Jacob, Salkeld 344. 

on ho Quarto Jacobi ſecundi, An Aſſumpſit was 

0.46 15 brought againſt four, who pleaded Non Aſ- 

Intire, what 8 P ; 

Proof is rg- ſumpſer. infra ſex Annos, and the Verdict was, 

quiſite. that one of them did aſſume infra ſex Annos, 
and the other non Aſſumpſer. And it was held 
that nd judgment could be given againſt 
the Deſendant, upon whom the Verdict was 
found ; for this is an Indebitatus Aſſumpfit for 
Goods ſold ; and tis an intire Contract, and 
they muſt all be found to promiſe, or elſe tis 
againſt the Plaintiff. 2 Vent. 151. | ö 

Forts may be Torts are in their Nature ſeveral; ſo one 

found ſeve- Defendant may be found guilty, and the other 

rally. not guilty, but tis not ſo in Actions grounded 
upon Contract. 2 Vent. 151. Sh 

Caſe on a promiſſory Note againſt the Draw- 
er, held, that by Stat. 3. Ar. c. 9. the Note 
is Evidence of a Conſideration, but not con- 
cluſive Evidence, but turns the Proof on the 

Deſendant, to ſhew that there was no Conſide- 

ration given for ſuch a Note; ſo held by the 

Lord Chancellor King. Gilbert's Reports 154. 

M. 8. G. 1. Brown v. Marſh. 2 8 

In an Action againſt an Indorſor of a Bill of 

Exchange, the Drawer was called as an Evi- 

dence to prove that he did not draw the Bill; 

but held he was not a Witneſs ; but the Party 

42 him a Releaſe, and that was ſufficient. Re- 


: 


orts in Holt's Time 297. 


F; 


¶umpfft 
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Aſſumpſit againſt four for Corn ſold to them; 


the Evidence proved the Sale to be to only 
two of them. Held that Plaintiff failed as to 


all. Clayton 114. 


Of Evidence. in Debt. 


Upon Non eſt factum, it is no Evidence to Nen ef fac+ 
ſhew that the Bond was made upon an uſuri- um. 

ous Contract, or that the Sheriff's Name is 
miſtaken, c. in a Bail- Bond; or that the 

Bond is joint or ſeveral, or delivered at ano- 

ther Place; or that it is void by Statute, but 

it muſt be pleaded in Abatement. 1 Iuſt. 283. 

Hob. 72. 

But to prove that the Seal was broken off,; Coke 27. 
and put on again; or to prove a Raſure of the Roll. Trial, 
Deed, delivered as an Eſcrow, &c. this is 683. pl. 8. 
good Evidence, Lib. 5. 119. 11. 27. if it were 
done before the Action brought; but if the Seal 1 Cro. 120. 
was broke off, &c. by Chance, after Iſſue Owen 8. 
joined, the Jury may find it ſpecially. | 
Debt on Bond, which was ſet forth to be 
made 15 November 25 Eliz. and on Non eſt 

factum, the Fact appeared to be, that it was 
dated 15 November 25 Eliz. but was deliver- 
ed 18 November 26 Eliz. Held the Bond was 

oved. Cro. Fac. 136. x] 

On Non eſt factum, the being delivered as 
an Eſcrow may be given in Evidence, as well 
as Suſpenſion of Rent, on Nil debet. 3 Keb. 
142. 
It was held by Holt Ch. J. That the Plead- 
ing ſpecially a Raſure or Delivery as an Eſcrow, 
and fic non eft faftum, was impertinent, for 
thereby the Defendant takes the Proof on him- 
ſelf; hut on a general Non eſt * the 

„ | _ Plain» 


Of Enidence in Debt. Ch. 15; 
Plaintift muſt prove whatever is neceſſary to 
make it a Deed. G Mod 218. 

In Debt. upon an Eſcape, if the Defendant 
plead Nu Eſcape, he cannot give in Evidence 
no Arrelt. 

Debt on a Bond to perform Covenants 
to deliver Poſſeſſion at the Term's End to the 


Leſſor or his Afigns ; Breach was aſſigned 
in not Delivery to two Purchaſers, Demand 


being made by both, and Iſſue joined there- 
on; in Evidence, Demand by one is good, 
2 Ero. 4755 13% it 

In Debt upon a Geena that the Contra 
was conditional; upon Account, that there 
was no ſuch Account, Ne a 5 upon Nil 


dieler in Debt ſor Rent. 


ko Dodd: e e 0 


| "Farms, upon che General Iſſue Non haburt; 


he may give in Evidence the Taking ſor the 


Proviſion of his Houſe, according to the Pro- 
viſo of that Statute. 27 H. 8. 12 


Debt on Bond to perform an Award, ita 
2 the Award be delivered to the Parties; in 
vidence Delivery proved to the Wife is ſuf 


| ficient for the Jury to preſume the Delivery to 
the Party himſelf. Per Hale, Norfolk Summen 


Ai zes, 1665. Trice and Prat. 

At the ſame Aſſizes, per Mareton Juſtice, 
Delivery to the Party 5 Son 15 good Lvidsvee. 
Violet and n 

Debt againſt an Heir, 45 gx per Sefton 
&c. a Feoſſment given in Evidence made be- 
fore the Action, that it was fraudulent may be 
given in Evidence, though not pleaded. 5 Rep. 


Co. Gooche's Caſe, 60 Hob. 72, Vide Wis 


Tie. ' Garranty 88. 


- Debt againſt rn: a leaded Ne 1; 


ques, Oc. Plaintiff replied, That he admini- 
_ 


Ch. 15. Of Evidence in Debt. a1» 
ſired as Executor, and gave in Evidence Ad- 
miniſtration granted to him, by which he ad- 
miniſtred; good. Dyer 305. But a Gift of the 
Goods the Defendant may give in Evidence. 

In Debt againſt Executors, and Plene admi- 
uiſtravit pleaded, the Defendant cannot give 
in Evidence a Bond ſatisfied, where the Exe- 
cutor and Teſtator were Obligors. Per Coventry 
Lord Keeper, 33 Eliz. Perkins verſus Perkins. 

In Debt for Tithes, Modus to a Vicar is 
good againſt. the Parſon, and ſo is a Modus 
to a Pariſh Clerk. Per Moreton Juſtice, Lent, 
Cambridge, 1667. Barber verſus Coffer.. 

In Debt againſt Executor de ſox: tort, who 
pleads Ne unques, &c. it is ſufficient to charge 

bim, by proviog he hath adminiltred of neyer 
ſio little Value. Clayton 6. 

Debt on Bond againſt Executor de ſon tort; 
who pleaded Fully - adminiſtred ; the „ 
was, the Inteſtate made a Bill of Sale of bis 
Goods to the Defendant; who was bound with 
* in a Bond as Surety, for his Counter- 
ecurity, but the Goods remained in the Inte- 
Kate's Poſſeſſion during his Life, for ſome few 


Hours; ruled a fraudulent Deed by Barkly Ju - 1 
ſtice, at lork. 11 Car. Legard and 3 
Clayton 39. Quære. If the Defen- 


Debt againſt Adminiſtrator, who pleaded 
Plene, . and gave in Evidence Judgments, — — 
and good without pleading; per Henden, 163 8. preter Judg- 
Pork, Clayton 9. Quere, for if Judgments be ments, Sc 
kept on Foot by Fraud, and given in Evi- ThePlaintif 
dence, how can a Creditor, who ſues for a jaſt , gf. 11 N 
Debt, be prepared to detect this Fraud? And the Sum of 
Note 3. In Scire facias againſt an Executor om thoſe Julg- 


ments. Hunte 
Judgment per Teſtator?, the Defendant pleads Cn} 


ed Fully adminiſtred generally, and the Plain: Jen Wind 


tiff demurred ſpecially ; and Sir Malliam on bum, 33 Car. 
| Sol- 2. 


12 


Of Evidence in Debt. Cb. 15. 


| Solicitor General moved to amend the Plea; 


Debt for 
Rear. 


and Hale Chief Juſtice thought he ought to 
plead ſpecially, how fully adminiſtred. Brad- 
ford verſus Hutchinſon, H. 25. 26 Car. 2. 
B. R. | | | 
Debt for Rent on a Leaſe; the Evidence to 
prove the Leaſe was, That the Plaintiff leaſed 
a Houſe to the Defendant at a Rent, but no 
Time mentioned; and it was agreed at the 
fame Time, that the Leſſee was not to leave 
it without Half a Year's Warning. Per Hale, 
Norf. Summer Aſſixe, 1668. It is a Leaſe at 


Will, and the Leaving on Half a Year's 


Warning, is but a collateral Agreement, and 
no Part of the Demiſe. | | 

In Debt for Rent upon a Leaſe, and Nil de- 
bet pleaded, Ne unques ſeiſie des Terr.s is good 
Evidence ; otherwiſ: upon the Plea of Riens 
arrere, or Levy per Diſtreſs. 2 Roll. Abr. 677. 
pl. 21. 


Eviction or Expulſion may be given in Evi- 


Debt for 


Kent. 
Dyer 122. 


then he makes freſh Suit, it is ſufficient to prove 


dence upon Nil debet in an Action of Debt for 
Rent. | | | 
In Debt for Rent upon Non dimifit, that 
the Leſſor riens avoit in the Land at the 
Time of the Demiſe, may be given in Evi- 
dence. | 

So upon Nil debet an Eviction may be given 
in Evidence. If the Leſſor enter into Part, 
the whole Rent is ſuſpended ; but if a Stranger 


evict the Leſſee of Part of the Land, the Rent 


muſt be apportioned. e FS 

In Eſcape of a Priſoner, and the Iſſue is, If 
the Gaoler immediately after the Eſcape made 
freſh Suit; if the Priſoner hath eſcaped a Day 
and a Night before the Gaoler knew it, and 


the 


plweaded; per Hale and Wild contra Twiſden. 
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the Effect of the Iſſue, for convenient Purſuit 
is immediate freſh Suit in Law. | 

In Eſcape againſt the Marſhal, the Plaintiff Freſh Suit. 
muſt prove the Perſon that eſcaped in actual — : 
Cuſtody ſince the Committitur, which Commit- I. | 
titur either in the Marſhal's Book, or on Re- arreſt and 
cord, is not ſufficient, without a Proof of being Eſcape are 

in actual Cuſtody ſince. Keb. 1 Vol. 375, 775. to be proved 
See Keb. 2 Part 384. What may be given in in an Ef 
Evidence upon an Information of negligent 
Eſcape, againſt the Marſhal of the King's 
Bench, as a Recovery in the Original Action, 
and the Plaintiff allowed a Witneſs, becauſe he 
neither gains nor loſes. 

So upon Riens per diſcent, by an Heir in Riens per di- 
Debt upon an Obligation, that the Defendant cent. 
aliened the Aſſets by Fraud and Covin, and ſo 
void by the Statute of 13 Eliz. may be given 
in Evidence, becauſe theſe are the General I- 

_ ſues. 2 Roll. 684. pl. 4. 
In Debt againſt the Heir who pleads Riens Riens per di- 
per diſcent, Proof that the Father was ſeiſed, ſcent. 

and that the Heir did enter after his Death, is 

well enough, for it ſhall be preſumed Fee- 
ſimple till the contrary be ſhewn. 

In Debt for Tithes, if the Plaintiff declares Tithes, 
that he is Proprietor of a Farm, it is ſufficient, Cp werſ. 
and may give his Title in Evidence. Mn 

Entry and Suſpenſion may be given in Evi- Car. 2. 
dence upon Nil debet pleaded. Mod. Rep. 35. Nil debet. 
per Twiſden, Brown's Caſe, 1 Vent. 258. Rent. 

Freſh Suit may be given in Evidence in an Eſcape. 
Action of Debt for an Eſcape, on Nil debet 


Hale ſaid, he always allowed it, and ſo faid 
Mild Juſtice. Mod. Rep. 116. Moſdale's Caſe. 
Upon a Trial at Bar it was agreed, That in Eſcape. 


Debt upon an Eſcape, and Nil debet Foun 
= . 
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Of Evidence in Debt: Ch. 15: 


| Repriſal upon freſh Suit may be given in 


Evidence by the Defendant in Excuſe of the 
Action. | | 

Upon this Iſſue the Defendant may give in 
Evidence, that he is a Layman nor lettered, 
and that it was read to him in another Form, 
15 E. 4. 18. but it is the beſt Way to plead it, 
for the Underſtanding of the Jury. 39 H. 6. 9. 
Bro. Nai ver, 2. | 

Debt on ſingle Bill, on Non eft factum; one 
of the ſubſcribing Witneſſes fully proved the 
Executing of it: The Defendant: produced a 
Witneſs of the ſame Name and Surname as the 
other ſubſcribing Witneſs; who ſwore the 
Name was like his, but was not his, and that 
he never knew eicher of the Parties, or the o- 
ther Witneſs; neither could the other Witneſs 
fay he was the Man. And Holt C. J. ordered 
them to write their Names, and left it to the 
Jury, who found for Plaintift. 6 Mod. 167. 

Debt on Bond againſt two; on Non eſt fac- 
tum if it appears to be only the Bond of one, 
the Plaintiff fails. 40 E. 3. 35. 6. 

If two Men are bound in a Bond jointly, 


and one is ſued alone, he may plead this Mat- 
ter in Abatement; but cannot plead Non eſt 
factum; for it is his Deed, tHo* it be not his 


fole Deed. 5 Co. 119. 1 IIIſt. 283. a. 

Debt on Bond by J. S againſt St. John and 
Alice his Wife, as Heir of her Father; and on 
Non eſt fattum it appeared the Bond was made 
to J. S. and another; and held that the Plain- 
riff could not recover; but the Plaintiff ought 


to have declared as Survivor of the other. 


1 Leon. 322. Sd vide Aleyn 4 Honulditch ver- 
ſus Caſe, the contrary is held, and that it 


ought to be pleaded in Abatement; and ſo in 


Savile 92. 


4 One 


Cb. T5: Of Poidence in Debt. 
One William Shotbolt was bound in a Bond 
to. J. S. but was named Johy in the Bond; 
and the Plaintiff ſued him by the Name 
of William Shotbolt, alias dia” John Shotbolt ; 
and on Non eſt factum this Special Matter was 
found ; held that the Plaintiff failed; for he 
ought to have ſued him by the Name-of John. 
Dyer 279. 6. | | 

On Won eſt factum a Raſure cannot be given 
in Evidence, becauſe it was once his Deed, but 
avoided by a ſubſequent Fact. Mod. 66. 
On Non eſt factum it was found, That the 
Defendant ſealed the Bond and left it on the 
Table, and the Plaintiff came, and took it up 
and carried it away; held this did not amount 
to a Delivery. Owen 95. But if the Defen- 
dant had at that Time ſaid, This will ſerve, 
that would amount to a Delivery. 1 Leon. 140. 
Dyer 192. 6. | 15 


In Debt for Rent upon a Leaſe for Years, Debt for 


the Iſſue being joined, if the Rent was paid Rent. 


or not, the [Defendant gave in Evidence for 
Part of the Rent, that the Plaintiff was by 
Covenant to repair the Houſe, and did it 
not; and thereupon he expended the Rent in 
repairing the Houſe; and the Queſtion was, 
if this Evidence will maintain the Iſſue? 
Gaudy conceived it 'did, for the Law giveth 
this Liberty to this Leſſee to expend the 
Rent in Reparations, and recoup the Rent. V. 
12 H. 8. 1. Fitz. Tit. Bar. 242. 14 H. 4. 27. 
Fenner It is no Evidence, for if the Leſſor 
will not repair it, the Leſſee may have his Co- 
venant againſt him, Clench thought he might 
well expend the Rent in Reparations, but he 
ought to have pleaded it, and cannot give it 
in Evidence upon the General Iſſue; and there- 

8 upon 
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upon they moved the Jury to find the ſpecial 
Matter. 1 Cro. 222. 


So that it ſeemed to the Juſtices, That the 
Deſendant had Liberty to expend the Rent 
in the Reparations (they being to be done at 
the Plaintiff's Coſt); but then that be ought 
to have pleaded this Matter, as it was done in 
(almoſt) the like Caſe, Fitz. Tit. Bar. 242 
Yet why might he not give it in Evidence upon 
the General Iſſue ? For if the Law allows this 


to amount to a Payment of the Rent, then 


the Defendant owes nothing, which maintains 
Nil debet; and 1 think the other Book of 
14 H. 4. 27. rejects this Sort of Special Plea, 
upon this Reaſon, that the Plea amounted to 
a General Iſſue; but there indeed the Rent 
was pleaded to be laid out at the Plaintiff's 
Command, here only by Authority in Law. 
I ſhould be glad if any one would reconcile 
theſe two Books better. I know there is ano- 
ther Reaſon in the Book (and affigned by 
Rolle in his Abridgment of the Caſe) why the 
Plea was rejected, viz. That the Duty was ac- 
knowledged by the Plea, and therefore the 


|. Matter of the Plea not good, without ſhewing 


a Deed of it; but I ſhould have been better 
leaſed with him, if he had aſſigned the other 
Reaſon, Viz. That it amounted to the General 
Iſſue. Which made Cheyne that he durſt not 
join in Demurrer : For it is not pretended in 
either Caſe, that the Deed ordered the Rent 
to be laid out in the Repairs  * 
And in that Caſe in F. where there was no 
reſs Order of the Plaintiff; ir may be the 
Judges allowed the ſpecial Matter to be plead- 
ed, becauſe the Jury ſhould not be intruſted 
with the Law upon the General Iſſue, which 
may be ſaid for the ſpecial pleading this Mat- 
4 | | ter 
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ter in our Caſe, although it may amount to 
the General Iſſue. | 

But as to the Reſidue, the Defendant ſhew- Reparati- 
ed he paid it to others, by the Plaintiff's Or- ons, Vide the 
der, which was held clearly good, for what Caſes of Re- 
is paid by the Leſſor's Appointment, is a Pay- , Lib. 
ment to himſelf. Cro. Eliz. 223. Taylor a- 5 89. 
gainſt Beal. Vide Roll. Tit. Debt, 605. 34 H. 
6. 17. Bro. Debt, 27. | 

Debt for Rent on a Leaſe, the Defendant 
| pleaded Payment; and on Evidence proved 
Payment to the Sequeſtrators of the Common 
Wealth, the Plaintiff being a Delinquent ; and 
held the Iſſue was proved. Clayton 129. 


In Debt for Servants Wages, VIZ, 20 J. Or 2 e e 


Robe yearly: The Defendant may plead Pay- vants Wages. 
ment of the Robe, and ſhall not be put to the 
General Iſſue, where the Payment is of ano- 
ther Thing than Money; but of Money he 
muſt plead Nil debet, and give the Payment 
in Evidence. And the Defendant may plead 
that the Plaintiff departed out of his Service, 
and ſhall not be forced to the General Iſſue. 
9 E. 4. 36. Though ſurely that may be given 
in Evidence upon Nil debet, for the Plaintiff 
mult prove he ſerved: So Indebitatus Aſumpſit 
and non Aſſumpfit, upon the Promiſe in Law, an 
Extinguiſhment by taking a Bond (being a Extinguiſh- 
Matter of a higher Nature) for the Debt, may ment. 
be given in Evidence. | | 

And Note; If an Infant buy Goods, and 
afterwards give a Bond, and this Bond be a- 
voided by Infancy, yet it ſeems the Contract 
ſhall not be revived. Sed dubitatur, Roll. Tit. 
Extinguiſhment, 604. ' For now this Bond 
which was voidable, is become void, and 2 
void Thing ſhall not have ſuch Effect: But a 
Perſonal Action once ſuſpended is gen: for 

— 8 ever ; 


8 
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| Acceptance. 


Rent. 


Payment. 


1 Cro. 142. 
1 Anderſon 
198. 
Owen 45. 


Of Evidence in Debt, Ch. 15? 
ever; but Acceptance of a Bond ſhall not ex- 
cage Rent, nor Arrearages of an Account, 

ore an Auditor of Record, becauſe theſe are 
of a higher Nature than the Bond, the Rent 
being real, and the other of Record. But the 
Bond extinguiſhes the Contract for the Arrear- 
ages upon an Inſimul computaſſet, &c. 

Acceptance of Rent due the laſt Day, and 
an Acquittance thereof diſcharges all the Ar- 
rearages due before, Lib. 3. 65. Unity of Poſ- 
ſeſſion in as high an Eſtate deſtroys the Pre- 


ſcription, Cc. 


In Debt upon a Bond, conditioned to pay 
20 5s. at the Houſe of the Defendant the 7th 
Day of May, upon a Plea of Payment at the 
Time and Place. The Jury found the Payment 
before the ſeventh Day, and prayed the Ad- 
vice of the Court, if this was a Payment at the 
Day. The Court adjudged that the Payment 
and Acceptance before the Day, was as well as 
if it had been paid at the Day. Savil's Reports 
96. Bond againſt Richardſon. And fo ſays 
Coke 1 Inſt. 212. The Time and Place are but 
Circumſtances, and if the Obligee or Feoffee 
receive the Money at another Place, or before 
the Day, it is ſufficient; or a leſſer Sum before 
the Day. But Moor 47. Upon Hlue of Pay- 
ment at the Day and Place, and Evidence of 
Payment a Month before, and Demurrer upon 
the Evidence, Dyer, Brown and Felh, ſaid 
this Evidence doth not maintain the Hue, be- 


cauſe before the Day of Payment there is no 


Duty, and the Day and Place are Parcel of the 
Ifſue, and the Act on one Day is not an Act 
done on another Day: As if an Executor pleads 
Payment at the Day, it is not good Evidence 
to ſhew that it was paid before the Day by 
the Teſtator, for this doth not prove the Iſſue, 


and 


Ch. 157 Of Evidence in Debt: 419 
and yet there was not any Duty remaining 
at the Day, and therefore the Pleading ought 
to have been ſpecially according to the 
Truth. Fide devant And it is not like 
the Caſe, where the Circumſtances of Time 
and Place are only for Neceſſity of Trial; but 
in Regard that Payment is the Subſtance, why 
is it not ſufficient to prove, as well as to find, 
the Effect and Subſtance of the Iſſue? And 
it is not like the Caſe of collateral Conditions, 
where the Condition is not to pay Money, but 
to do ſome collateral Thing, as to deliver a 
Horſe, a Robe or Ring, &c. or to pay Mo- 
ney to a Stranger; ſuch collateral Conditions 
are more ſtrictly to be obſerved. Vide 1 Iuſt. 
212. 

Ruled per Holt Ch. J. That in Debt Plene Where 
adminiſtravit admits the Debt; but otherwiſe pleading Ple- 
in an Action on the Caſe, or in an Iadebitatus ne ad miniſtra- 
aſſumpfit, for there the Plaintiff muſt prove 4 _ 
the Debt; and in Proof of a Plene admini- © " 
ſtravit, if the Action be Debt on a Bond, and 
you offer Payment of the Bond, on Plene ad- 
miniftravit, Proof muſt be, it was a Debt by Where Seal- 
Bond, that it was ſealed and delivered: But to ing and De- 
Debt on imple Contract, you need only prove 35 
Payment, becauſe if no Bond, it is a good Ad- 22 4 : 
miniſtration in that Action. Senn verſus proved. 
Nicholls, Shower 81. | 


At Nifi prius at Hertford, it was adjudged In Debt for 


Rent, Statute 


per Holt Ch. J. That in Debt for Rent upon r TLimita. 
Nil debet pleaded, the Statute of Limitations tions given 
may be given in Evidence. Anonymus, Salk. in Evidence. 
278. | i 
In Debt for Rent, if the Defendant plead Levy by Di- 
Levy by Diſtreſs, & fic non debet, a Releaſe or ſtreſs, & ſic 


| non debet, 
Payment or Releaſe is good Evidence,, otherwiſe of Raſure. 
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Payment is good Evidence, for it proves. there 
is no Debt, and that is the Iſſue; vide Cro. Elix. 
140. which agrees: But if the Defendant 
plead Raſure, and fic non eſt fadtum, nothin 
elſe is Evidence but Raſure. Per Holt Ch. I. 
Galway verſus Suſach, Salk. 284. 

\ Relcaſe Per Holt Ch. J. In Debt the Defendant may 

may be plead a Releaſe, becauſe it admits the Contract, 
1 in which is a Colour of Action, and yet he might 
gr, br #Þ- . | : 

ven in Evi. give it in Evidence upon Nil debet. So in A. 
dence on Nit ſumpſfit, the Defendant may plead Payment, be- 
debet. cauſe it admits the Aſſumpfit, and yet he may 
give it in Evidence upon Non Aſſumpſit. Hat- 

ton verſus Mors, Salk. 394. | 
It was held by Holt C. J. That if a Bond 
was of twenty Years ſtanding, and no De- 
mand proved, or good Cauſe of ſo long For- 
bearance ſhewn, he would intend. it paid, on 
ſolvit ad diem, and a fortiori in Caſe of a Note. 

6 Mod. 22. 

Debt on a Bond by an Adminiſtrator, De- 
fendant pleaded ſolvit ad diem, and inſiſted on 
the Bond's being dated 9 V. 3. To encounter 
which, the Plaintiff ſhewed an Endorſement, 
wrote in the Inteſtate's own Hand, of the 
Payment of one Year's Intereſt nine Years after 
the Bond made. Pratt Ch. J. refuſed this E- 
vidence at Nifi prius; and on a Caſe made, 

the other Judges were of Opinion, it ought to 
have been allowed as Evidence ; but the Chief 

. Juſtice continued in his former Opinion. T. 

10 Geo. 1. Serle verſus Barrington, Mod. Caſes 

in Law and Equity 278. 1 


* * 4 


Dower. 


Ch. 15. 


Dower. 


In Dower, the Iſſue was Ne unques ſciſie que 
Dower, and for the Plaintiff, a Feoffment in 
Fee was given in Evidence to the Husband ; 
the Defendant would have given in Evidence, 
a Seiſin in Tail with a Diſcontinuance, and then 
the Feoffment, &c. and fo a Remitter, but it 
ought to be pleaded; per Cur, Dyer 41. Nor 
an Eſtate upon Condition. 

If an Heir mortgage for Years, and then 
aſſign Dower legally, z.e. a third Part of the 


whole, the Aſſignment ſhall bind the Mort- 


gagee; contra, if the Aſſignment be illegal, 
as of one whole Manor, when there were three 
Manors; that being not as the Law would 
have done it. And if a Diſſeiſor aſſign a le- 
gal Dower, it is good: But if the Heir mort- 
gage in Fee, and then aſſign, &c. legally, &c. 
that is not good, becauſe the whole Freehold 
was out of him at the Time of the Aſſigment. 
Per Hugh Wyndham Jaſt. Bucks, Lent Aſſixes 


1668. 


Dower of Rent, Til. Ne unque ſeiſe que Dower, 


Dower la, &c. Horton J. S. granted the Rent 
to the Husband, payable at Michae/mas next, 
and the Husband died beſore the Day, and ſo 
he was ſeized in Law, and demanded Judg- 
ment. » Thirning: You ſhall ſay generally, quod 
ſeiſe que Dower la, c. and give our Cale in 
Evidence, & fic bene, notwithſtanding the 
Doubt of the lay Gens, for they ought to cre- 
dit the Law, and Evidence is not to be pleaded. 
11 H.4.88. 1” NS, 
In Ejectment the Plaintiff made Title by 


2 Recovery in Dower, and pio luced in Evi- 
$9 Ee 3 | deace 


. 


422 Of Evidence in Ejefiment. Ch. 15. 


Ejectment. dence the Record of the Judgment, the Habere 
Title Reco” facigs ſerfinam, c. The Defendant offered to 
2 De. Prove a Term of ninety-nine Years ſubſiſting, 
fendant of. and that prior to this Title, but it was diſal- 
fered to lowed; for if he had pleaded this in Bar of the 
prove a Writ of Dower, yet the Plaintiff muſt have 
Term of recovered with a Ceſſet Executio; and the De- 
Years Nite fendant had a proper Time to have pleaded it 
to the Title 
of Dower, then, and has flipp'd his Opportunity: Alſo a 
and diſal- Chattel Intereſt was at Common Law bound 
lowed. by a Recovery in a real Action, ſo that the 
Demandant had an immediate Execution, with- 
out Regard to the ſubſiſting Term: And tho" 
by the Statute H. 8. a Termor may falſify, 
yet it muſt be the Termor himſelf, and not an- 
other for him. Lady Dowager Lindſay ver- 


ſus Lord Lindſay, Salk. 291. 


of Evidence in Ejeftment. 


The Plaintiff counts of a joint Leaſe made 
by A. and B. In Evidence it appeared that 
A. B. and C. were Joint-tenants, that C. leaſed 
to B. and that A. and B. leaſed to the Plaintiff ; 
by three Juſtices againſt two, it is good. 2 
Cro. Jordain's Caſe, f. 83. 

Ne dona pas may be maintained by a Deviſe; 
and upon a Feoffment, a Leaſe and Releaſe; 
but a Fine and Releaſe will not maintain a De- 
miſe to Husband and Wife. 

Elegit. When he that ſued an Elegit brings an E- 
| jectment to try the Title, he muſt in Evidence 
 ſhew the Elegit filed. 

Count of a joint Leaſe made bh two; in 
Evidence it appears they were Tenants in 
Common ; by three Juſtices againſt one, it is 
good. 2 Cre. 166. Mautle's Cale. 


Count 


Ch. 15. Of Evidence in Ejettment. 
Count of a Leaſe by Husband, Evidence 


was a Leaſe by Huſband and Wife with Let- 


ter of Attorney to make Livery, and it is 
made in Name of both; by three Juſtices a- 
gainſt one it is good, for Livery as to the Feme 
was void. 2 Cro. Gardner's Caſe. 

Of a Leaſe made 5 Maii 10 Regis, habendum 
from Lady-day laſt paſt, for 21 Years extunc 
prox” ſequent'. In Evidence, a Leaſe of 5 Maii 
10 Regis, habendum from Lady-day laſt paſt, 
for twenty-one Years next following the Date 
of the ſaid Indenture, adjudged good, and af- 
firmed in Error. Hob. 19. 


Ejectment of a Rectory, Evidence of the ta- 


king of Tithes only, and not entring into the 
Glebe, the Plaintiff was nonſuit. Latch 62. 
 Hems and Sroud, 2 Sid. 91. 

The Rule to. confeſs Leaſe, Entry and 
Ouſter, doth not extend to confeſs an actual En- 
try upon a Leaſe, that is, the Title; but the 
Court ſaid, an Entry ſhall be intended until 
the contrary be proved of the other Side. 
Sid. 223. | 


But he that makes a Leaſe, or an Aſſign- 


ment of the Leaſe after the Commencement, 

muſt be in Poſſeſſion, &c. 

In Ejectment by Leſſee of Leſſee of the 
whole by many Coheirs, which was made 

by Reaſon of the Incertainty of the Part 

claimed by the Leflors, and per Cur. Leaſe of 

all Parts warrants Leaſes of all. Keb. 2 Part 


9 | 
4 If a Truſtee of a Leaſe be Leſſor in Eject- 
ment, his Diſclaimer in Pais will avoid the 
Plaintiff's Title. 2 Keb. 794. 

In Ejectment, the Leaſe of a Guardian or 
Copyholder will maintain a Declaration, though 
void againſt the Lord and Infant; but a 

"> "B94 Leaſe 
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Of Evidence in E elt ment. Ch. 15; 


Leaſe de Herbage will not of Meadow. Hardr. 


EIS - | 
In Eje&ment, a Leaſe to A. of Lands in the 


Poſſeſſion of three Tenants for Years, was deli- 


vered to J. S. as an Eſcrow, with Letter of At- 
torney to enter into all, and then to deliver 
the Deed, &c. Evidence, that the Attorney 
entred upon one Leſſee in the Name of all, and 
delivered the deed, &c. Per Jones Juſtice, It 
is good enough, for where the Freehold is in 
one, his Entry into one Leſſee for Years in 


Name of all the reſt is good. Latch 71. Dame 


Argol's Caſe. 

Where one declares on a fictitious Leaſe to 
A. for three Years, and within the ſame Time 
declares of another fictitious Leaſe to B. of 
the ſame Lands, the laſt is not good. For Treſ- 

aſs for the mean Profits muſt be brought in the 
firſt Lefſee's Name, ut dicitur. 8 

In Ejectment the Defendant ſhall not give 
in Evidence a former Mortgage or Conveyance 
made by himſelf, and therefore in ſuch Caſes 
it is left for him that has the former Mortgage 
to get himſelf made Deſendant before the 
Cauſe comes to Trial. | 2 

Ejectment of Tithes; a Leaſe for Life of 
Tithes is good, if there be Church or Church- 
yard to make Livery in; reſolved on Trial at 
Bar. Wheeler verſus Hancher, Hill. 14, 15 Car. 
2. B. R. Jones Rep. 321, 322. 1 
Entry and Claim made upon the Land, with- 
in five Years after the Death of the Baron of 
the Counteſs of Peterboronh to avoid a Fine, 
ſhe being Iſſue in Tail, proved by one Wit- 


neſs, and allowed at a Trial at Bar. B. R. 


Mich, 15 Car. 2. Floyd and Pollard, 1 Keb. 
620. | 7 HK 


Cie 


Ch. 15. Of Evidence in Ejedt ment. 425 
Cuſtom of Copyholders in extremis to ſur- 
render into one Tenant's Hands, in the Pre- 
| ſence of credible Witneſs. A Surrender was 
made accordingly, but pleaded to be done 
to another Tenant, yet being proved to be 
done to a Tenant, it was holden by H/adbam 
Whyndam Juſtice, to be good: And by him, a 
Glove or a Turf is a Rod to give Seiſin by. 
| May's Caſe, Norf. Summer Aſſixes, 1663. 
A Will, under which Title to Land is made, 
muſt be ſhewn itſelf, and the Probate is not 
ſufficient. Contra, if it were on a Circum- 
ſtance, or as Inducement, or that the Will re- 
main in Chancery, or other Court, by ſpecial 
Order of ſuch Court. Eden verſus Chalkhill, 
Mich. 13 Car. 2. B. R. Keb. 1 Part 117. 
Alſo Inrolment of a Deed, which needs no 
Inrolment, is no Evidence. bid. F 
Hie muſt prove Admiſſion, Inſtitution and How a Par- 
Induction, his reading and ſubſcribing the ſon in Eject- 
Articles, &c. and his Declaration in the ment of a 
Church of bis free and full Aﬀent and Con- Ref ard 
; ns all make 
ſent to all choſe Things contained in the Com- out his Title. 
mon Prayer; and this ought to be proved 
done within the Time limited by the Statute, 
but need not ſhew a Right in him that preſent- 
„ 3 
See Keb. 2 Part 484. In Evidence, an In- 
ſtitution without Preſentation or Copy of it, 
Was refuſed by the Court, albeit a Preſenta- 
tion may be made by Parol, but Proof muſt be 
made of it; if there be Induction upon it, I 
think it good Evidence. | 
Ihe Iſſue was Fine uncertain, or certain two 
Tears Rent and no more, the Evidence was of 
Admittances on Surrenders uncertain, but all 
under two Years Rent. Per Williams juſtice: 
you ought to produce Fines on Deſcent, and 
LE | Fines 


426 


Of Evidence in Ejedtment. Ch. 15. 


Fines paid above two Years Rents. 2 Bulſt. 32. 
Allen verſus Abraham. 4 „ 
A Leaſe was made by Parol, and agreed to 


de put in Writing, and Indentures beſpoke, 


but being held for ren Years, and no Inden- 
tures executed, it was ruled for a Leaſe Parol. 
Per Berkley Juſtice, 13 Car. 1. York, Clayton 
53: Res 133 "a 
Buy Juſtice Berkley (1638. Tork, Hedges cont. 

Clayton 57.) A Will under Seal, proved, ex- 
amined by the Original, was allowed good E- 


ane,” Deer tk the Pr ain 


* 


A Leaſe and Releaſe were given in Evi- 
gence to intitle the Plaintiff, and they both 
were named hæc Indentura, but were not in- 
dented: Good, Per Hale Chief Baron, Norf. 


2 


Summer Aſſizes 1668. Briaut verſus Trendle. 


After Default (in Eje&ment) the Defendant 
may confeſs Leaſe, Entry and Ouſter, and 
may give Evidence, and have all Advantages 
(except Challenges) and if the Plaintiff be- 
comes nonſuit, any one for the Defendant may 


pray it be recorded. | | 


Per H. Wyadham Juſtice, Bucks, Lent, 68. 


Dr. Crawley's Caſe. Deprivation in Spiritual 


Court for Simony, diſables from bringing E- 
jectment, becauſe he can make no Leaſe; yet 
3 eo” . 
If a Mortgagor continues in Poſſeſſion with- 
out Proviſion for that Purpoſe in the Deed, 


be is Tenant at Will; and if he levies a Fine, 


it is no Diſſeiſin by him continued in Poſſeſſion 


ſtill, becauſe after the Will determined, he is 
"Tenant at Sufferance. Per Hale Chief Baron, 


Bedford, Summer Aſſjzes 1669. 
Declaration on a Leaſe made 14 January, 


30 Eliz. Evidence of a Leaſe ſealed 13 Far. 


good, 


Ch. 15. Of Evidence in EZjectment. 


Bucks, made in the Time of H. 8. and being 
expired, he now claimeth under a Leaſe from 
a nominal Prebendary thereof founded in the 


00d, for if it was a Leaſe thirteen, it was a 
aſe made fourteen. 4 Leon. 14. | 
If the Declaration in Eje&ment be of Mi. 
chaelmus Term, which relates to the firſt Day 


of the Term, yet it is Matter of Evidence, 


and examinable what Day the Bill was filed; 
and if it was after the Day of the Leaſe, all is 


well. Sid. 432. | 
Feoffments of forty Years ſtanding, and 


Poſſeſſion going accordingly, you need not 


prove Livery, it may be intended per Jury. 
Roll. Rep. 132. | | | 
The common Rock on which ſo many have 


ſplit, is laying the Leaſe to be a die datus, 


and the Entry the ſame Day, which is a Diſ- 
ſeiſin, not purged. by the Commencement of 
the Leaſe; for where an Intereſt paſles, (a) is 
excluſive, and ſo the Entry the ſame Day is 


| before the Leaſe was to commence, and is a Diſ- 


ſeiſin, but in Caſes of Obligation where no In- 


tereſt paſſes, it is contra, quod nota. 


Ejeftione fir mæ, and declared of a Leaſe 
by Indenture, bearing Date 6 December. 19 
Fac. Habendum à die datus Indenturæ prad.. 
On Not guilty, the Leaſe produced was dated 
6 December 19 Fac. habendum d tempore con- 
fectionis Indentura ; and the Plaintiff was non- 
ſuited, the Leaſe proved being different from 
that he declared on. Cro. Fac. 647. 


In Ejefione, upon Not guilty, upon Evi- paſch. 2) 
dence to the Jury at the Bar, the Caſe was Car. 2. in 
ſuch, That Cotewe!! had a Leaſe for Years of B. R. 


E verſus 


Cotewell. 


the Prebend of Sutton Regis in the County o 


Cathedral of Lincoln: But the Plaintiff claim- 


ed by Letters Patent thereof from King James, 


made 


128 Of Evidence in Ejetment. Ch. 15: 
made the 7th of King James, to Brent and his 
Heirs, who granted the ſame to the Widow of 
Sir W. Rawleigh and her Heirs, whoſe Daugh- 
ter and Heir Sir Jervis Elwas married; and 
the Poſſeſſion was according to this Grant: 
Whereupon the Queſtion was, If they ought 
to ſhew how it came to the Crown? Hale 
Chief Juſtice ſaid, That the Statute for Con- 
firmation of Patents, Fac. that Prebend did 
come to the King. And in Edu. iſt's Time 
was a Device, that all that claimed Terra 
Regis ſhould ſhew how it came to the Crown, 
Which often vaniſhed away. And in late 
Times, in a Trial at this Bar, Mr. Latch did 
-nonſuir the Plaintiff upon the Claim of Mo- 
| Monaſtery naftery Lands, although he proved the Houſe 
Lands. had it, becauſe he did not make out how it 
came to the Houſe ; but ſince that Time the 
Court have intended it well come to the 
Poſſeſſion. Houſe, the Poſſeſſion having went according- 
ly with it: And he ſaid he was of Counſel in 
a Trial at Bar for an Impropriation, where it 
was inſiſted it was preſentative until Edu. 4th's 
Time, and could not be appropriated without 
the King's Licenſe, quod Curia conceſſit, and he 
could not produce the Licence, yet becauſe 
it was enjoyed ever ſince Edw. 4th's Time as 
appropriate, the Court did intend a Licence, 
and that the Patent was loſt before the Enrol- 
ment; and accordingly the Verdict went then. 
The Defendant offered to read a Copy of a 
| Copy of a Leaſe our of the Leiger-Book of the Dean aud 
Leiger- Book. Chapter of Lincoln; but it was diſallowed by 
the Court; for the Book itſelf is but a Copy, 
and a Copy of a Copy is no Evidence. And 
in this Caſe the Court did preſume the Grant 
to King James to be loſt ; and thereupon Judg- 
ment was for the Plaintiff, + +7 ++ "BY 
: In 


Ch. 15. Of Evidence in Ejectment. 
In Ejectment on a Trial at Bar, the Statute 
of Limitations was inſiſted on, and theſe 
Points were ruled per Cur. 1. That the Poſſeſ- 
ſion of one Joint-tenant is the Poſſeſſion of 
the other, ſo far as to prevent the Statute of 
Limications. 2. That a Claim or Entry to pre- 


vent the Statute of Limitations muſt be upon 


the Land, unleſs there be ſome ſpecial Reaſon 
to the contrary. 3. If one makes an Anſwer 
in Chancery, which is prejudicial to his Eſtate, 
it may be given in Evidence againſt him, but 
not againſt his Alienee. 4. That a Recital of 
a Leaſe in a Deed of Releaſe, is good Evi- 


429 
What Poſſeſ- 
ſion or En- 
try will 
prevent the 
Statute of 
Limitations. 


Recital of a 


Leaſe in a 


dence of ſuch Leaſe againſt the Releaſor, and Releaſe, 
thoſe that claim under him; but againſt others, where it is 


Deed, and it was loſt and deſtroyed. 5. 


If one Joint-Tenant levies a Fine, it ſevers 


the Jointure, but does not amount to an 
Ouſter of his Companion. Ford verſus Grey, 
Salkeld 285. 0 

In an Ejectment at a Trial at Bar it was 
held, that the Anſwer of a Guardian of an 
Infant in Chancery, ſhall not be read againſt 
the Infant; for tis only to bring the Infant 
into Court, and to make him a Party. 3 Mod. 
258. Eggleſtone & al v. Speke. 

In Ejectment, the Defendant claimed as a 
Purchaſer under a Deviſee of a Will, and to 
prove ſuch Will, produced a Bill in Chancery, 
brought by the Heir at Law (under whom 
the Leſſor of the Plaintiff claimed) in which 
the Will was ſet out, and that was confeſſed 
by the Anſwer ; but held no Evidence, tho' it 


it is not without proving there was ſuch a Evidence. 


was proved the Deviſee had enjoyed the Lands 


accordingly. 2 Keb. 35. 
gibt 


Of 


435 Ch. 75: 


Of Evidence in Treſpaſ\. 


In Battery. Upon Not Guilty in Battery, ſon Aſſault de- 
meſue is no Evidence ; for thereby the Battery 
is confeſſed. 1 Iuſt. 283. Neither is Not Guilty 

good Evidence upon ſon Aſſault demeſne. 

| Treſpaſs. Upon Not Guilty in Treſpaſs, Inſufficiency 

Miſtake of of the Plaintiff's Mounds, or to juſtify for a 

the Day in Rent-Charge, Common, Licence, ſon Aſſault. 

„ demeſne, or the like, is no good Evidence. 75. 

rial upon E- But to prove a Treſpaſs before or after the Day 

vidence. laid in the Declaration, is good to maintain the 

Action. 1 Tuft. 283. „ 

Upon Not Guilty in Treſpaſs in the Plain- 
tiff's Warren, Evidence that he hath no War- 

ren is good. 10 H. 6. 17. Kitchin 119. 

Treſpaſs. Upon Not guilty in Treſpaſs, a Leaſe for. 
Years, 12 H. 2.8. or that locus in quo, &c. 
is the Freehold of another, 4 E. 3. 45. is good 
Evidence; and fo of a Gift of Goods; but 
upon this he cannot jultify his Entry upon the 

Place by a Stranger's Licence, or Command. 
Br. General Tſſue, $1. becauſe this is a Juſtifica- 
tion by Way of Excuſe ; neither is a Leaſe at 
Will good Evidence in this Caſe. 

Not guilty So upon Not guilty in Treſpaſs for Goods, 

in Treſpaſs. *tis good Evidence that the Goods were a 

Stranger's. 9 H.6. 11. But that they were a 

Stranger's, and that he, as a Servant to the Stran- 

ger, or by his Commandment, took them from 

the Plaintiff, is not good. Bro. General Iſſue, 81. 

becauſe Treſpaſs is confeſſed. But that the 

Stranger gave them to the Defendant is good. 

9 H. 6. 11. In Treſpaſs the Buttals muſt be pro- 

ved as they are laid. 2 Roll. 677. pl. 1, 2. 


5 1 If 


warren. 


2 


Ch. 15. Of Evidence in Treſpaſs. 431 
If the Treſpaſs were in Truth done the 4th Treſpaſs an- 
of May, and the Plaintiff alledgeth the ſame other Day. 


to be done the 5th of May, or the firſt of May, 


when no Treſpaſs was done; yet if upon E- 


vidence it falleth out, that the Treſpaſs was 


done before the Action brought, it ſufficeth. 
1 Inſt. 283. 

And fo in Indictments. 3 Inſt. 230. 

If there be two Batteries between Plaintiff 
and Defendant at divers Times, the Plaintiff If there be 
is bound to prove the Battery made the ſame "Ig Treſpaſ- 
Day in the Declaration, and ſhall not be ad- n 
mitted to give another Day in Evidence, as pleadsa Juf- 
the Caſe may be: As in Battery, the Defen- tification; if 
dant pleaded ſon Aſſault demeſne; and the the Plaintiff 
Plaintiff replied de injuria ſua propria abſque "Plies, de in- 
tali cauſa ; and in Evidence the Defendant pe HE 
maintained, that the Plaintiff beat him the cannoc give 
Day mentioned in the Declaration, and in the in Evidence 
fame Place; which the Plaintiff perceiving, he 4 Treſpaſs ar 


f : another 
gave in Evidence, that the Battery was made a 


another Day and Place; to which the Defen- hould have 


dant demurred, upon the Difference aforeſaid. replied, that 
Brownlow, 1 Part, 233. 19 H. 6. 47. But up- *t another 
on Not Guilty it is otherwiſe, though there be Time, to wir, 


zog the ſameDay 
never ſo many Batteries between the Parties. in hig Cane, 


Littleton, Sect. 485 . the Defen- 

" dant did the 
other Treſpaſs, Sc. to which the Defendant may plead another 
Juſtification, but the Plaintiff cannot then plead a Treſpaſs ar 
another Time, but muſt conclude, Sans tiel cauſe, & c. vide apres. 


In an Action of Aſſault and Battery, the 
Defendant pleads ſor 4ſ/ault demeſne ; the Plain- 


tiff replies de Injuria ſua propria; if on this 


Iſſue the Defendant can prove any Aſſault 
committed by the Plaintiff on him, tho' it be 
at a different Day from what laid in the Decla- 


ration, 


433 


Comberb. 59. 


Evidence in Treſpaſs, Ch. 15. 


ration, the Verdict ought to be for Defendant, 
for the Day is not material; and on ſuch a 
Juſtification the Defendant has the Liberty to 
prove his Plea at any Time; and the Plaintiff 
might have made a new Aſſignment, and then 
he would have the Election to prove an Aſſault 
made on him at any Time; for peradventure 
there may have been ſeveral T reſpaſſes at ſe- 
veral Times, to which the Defendant may have 


_ diſtin Anſwers; and if ſuch Pleading and 


Evidence were not allowed, the Defendant 
could not know for which Treſpaſs the Action 
was brought, nor how to defend himſelf. 
2 Roll. Abr. 680. C. pl. 3. and 2 Roll. Abr. 687. 
K. pl. 3. 1 Brownl. 233. and the like held in 

Count of Treſpaſs done in one Acre, Evi- 
dence of Treſpaſs done but in Half that Acre, 
good, 2 Cro. Winckworth's Caſe. a 

The, Lady Hatton brought Treſpaſs . for 
breaking her Cloſe, and taking away her Horſe, 
Cc. againſt the Defendants; they plead Not 


_ guilty, as to the taking of (Her) Horſe; as to 


the reſt they ſay, that the Horſe of one of the 
Defendants was in the Cloſe, &c. and they 
took him out, doing as little Damage as they 
could, quæ eſt eadem, & c. The Plaintift replies, 
de injuria ſua propria, &c. 

The Evidence was, That the Plaintiff, as 
Lady of the Manor, took the Horſe as an 
Eſtray, and it was cryed and marked, Cc. that 
the Deſendants refuſed to pay for the Meat, 
and took him away, before the Year and a 
Day was out. 1 1 

1. Per Wadh. Wyndham Toſtice of Aſſine: A 
Lord may detain an Eſtray for Meat, yet no 
Treſpaſs lies if the Owner takes him, but an 
Action of the Caſs lies for the Meat. N 

2 | | 2. It 
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2, If the Action had been brought againſt 


the Servant only, he muſt juſtify, &c. But be- 
ing brought againſt Maſter and Servant, this 
joint Juſtification is good. 


Cambr. Summer Aſſixes 1667. Lady Hatton 


verſus Cotes & al. | 

In Treſpaſs, the Evidence for the Defen- 
dant was, That the Defendant had a Barn, 
and purchaſed a Way over the Plaintiff's Land 
to that Barn ; after the Defendant bought other 
Lands lying contiguous to that Barn on the 
one Side, and to a Haven on the other Side, 
and carried Carriages by that Way to the Barn, 
and through it over his own new purchaſed 
Land to the Haven, Per Hale Chief Baron, 
If I purchaſe a general Way to ſuch a Place, 
I may go from thence on my own Ground 
whither I pleaſe, though I purchaſe the Ground 
after the Way purchaſed. Summer Aſſixe, Norf. 
1665. Heynſworth verſus Bird. 3 

Treſpaſs was brought againſt many, by a 
School- Miſtreſs, for taking away a Child (her 
Scholar) with a Scarf of the Miſtreſs's. Per 
Kelynge Chief Juſtice : In Treſpaſs for taking 
(Things) all are Principals that are preſent 
and conſenting ; contr. in taking (Perſons) ; and 
this Action lies not by the Miſtreſs for the Child, 
but for the Scarf only. Lent, Norf. Af. 1663. 
Mary Cooper's Caſe. S 2 
Treſpaſs lies for Leſſee in Ejectment on a 
fictitious Leaſe to recover mean Profits during 
the Continuance of that Leaſe mentioned on 
Record: And the Recovery ſhall maintain it. 
Otherwiſe, if brought by the Leſſor, for he is 
no Party to the Action. 


But ſee Siderſin 239. If a Recovery be in 


Ejectment, and afterwards Treſpaſs is brought 


for the mean Profits before the Leaſe, nothing 
Ff ſhall 
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ſhall be given in Evidence but the Value of 
the Profits, and not the Title; for otherwiſe 
Trials would be infinite. 3 

Alſo if it be between the ſame Parties, the Re- 
cord is an Eſtoppel; and fo the Court held it 
ſhould be if it was againſt Under-Tenants, 

But Quære, If the Defendant be one that 
has a Title, if he cannot give this in Evi- 
dence ; for otherwiſe it would be a great Mif- 
chief. PRs 7 ER” 
Treſpaſs lies not for pulling down a Pew in 
a Church, faſtned to a Pillar with a Chain. 
Contra, had it been fixed by Nails driven into 
the Pillar. Per Glyn Chief Juſtice. Trevor's 
„ on | 
« Treſpaſs quare fregit liberam Warrenam ſuam, 
and took his Conies. In Evidence it appeared 
that the Plaintift had Liberty of Chaſe in the 
Place; which, though it includes Warren, 
yet a general Treſpaſs lies not, but an Action 
of the Caſe. Earl of ArundePs Caſe, Paſch. 
1658. B. R. Ep Tie 

Per Earl Serjeant, If Beaſts be impounded, 
and the Key loſt, the Officer by Replevin may 
break the Pound, and deliver the Cattle, per . 
Stat. Marleberge, 52 H. 3. 21. 

Tenants in common mult join in Treſpaſs 
done againſt them, fo Avowry. Lead and Lam- 
ſtead's Caſe, 7 Car. B. R. cited by Finch in Ar- 

ument ; — 2 in Common ſurviving ſhall 

In Treſpaſs, the Defendant ſets forth a con- 
ditional Feoffment for Payment of Money at 
fuch a Day and Place, and that he paid it ac- 
cordingly ; Iſſue joined on the Payment at the 
Day and Place, Evidence of Payment before 
the Day, is not good. Contra, had the 7 

| = cial” 


Ch. 15. Of Evidence in Treſpaſs. 
cial [Matter been pleaded with Acceptance. 
Moor 47. | oP 
In Treſpaſs with Continuando to recover x 
mean Profits, an Entry and Poſſeſſion of the 
Land before the Treſpaſs muſt be proved, 
and alſo another Entry after the Treſpaſs. 
In Treſpaſs,» the Defendant preſcribes to 
dig in the Common for Clay, to repair an- 
cient Houſes holden of that Manor, and 
good. Berne) verſus S afford, Norf. Lent A 
ſizes, 1667. "IS 
In Tteſpaſs they were at Iſſue on Not 
Guilty, and at the Aſſizes the Defendant leſt 
his former Plea, and pleaded an Accord with 
Satisfaction; the judge would have had it re- 
plied to, and tried preſently, but the Counſel 
refuſed; whereupon the Jury was ſworn, and 
_ the Plaintiff nonſuited. Bedford, Aſſixes Lent, 
1667. Green verſus Reynolds. But this was 
contrary to the Opinion of Sir Orlando Bridg- 
man, at the fame Aſſizes, and contrary to 
10 H. 7. 21. and 1 Bul. 92. - 
Treſpaſs lies by Recoverer in an erroneous 
Judgment in Eje&ment for a mean Treſpaſs, 
o becauſe the Plaintiff in a Writ of Error recovers 
all mean Profits, and the Law by Fiction of Re- 
lation will not make a Wrong doer diſpuniſhable, 
13 Rep. Co. 22. but contra, where Act of Par- 
liament reſtores, G c. 
Treſpaſs for Aſſault and wounding in Suff. 
The Defendant as to Vi & armis non Cul. as 
to the other, Juſtification of molliter manus, 
Cc. in Norf. and ſeveral Trials, per Hale Chief 
Baron, Suff. Af. Summer, 1668. The Ji & 
armis cannot be tried till the other be tried. 
Contra, If the firſt Iſſue of Non Cul. was as to 
the Wounding; and by him Evidence of Li- 
Ff 2 very 
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very of Seiſiu generally, ſball be intended for 
Life only. 

The Defendant proved the Plaintiff threat- 
ned the Defendant by ſaying, Were it not A.- 
ſize Time, he would tell more of his Mind, 
which he ſaid, bending his Fiſt, and with bis 
Hand on his Sword ; yet per Cur. This is no 

Aſſault, as it would be without that Declara- 
tion : But it was farther ſworn, the Plaintiff 
with his Elbow punched the Defendant ; which, 


if done in earneſt Diſcourſe, and not with In- 


tent of Violence, is no Aſſault, nor then is it 


| a Juſtification of Battery after a Retreat. Keb. 


2 Part 545. | 

The Hogs of B. were put into the Yard of 
A. and broke into the Land of C. and did 
Treſpaſs: Action lies againſt 4. though the 
Servant of B. did look to them and ſerve 
them, by which the Owner had the ſpecial 
Poſſeſſion of them. So if agiſted Cattle do 
e the Agiſtor ſhall anſwer. Dawtry 
verſus Higgins, Claythn 33. per Barkley, 11 Car. 
Tork. 

A. by Indenture of Uſes raiſed an Eſtate to 
B. in Fee, who regrants Turbary to A. by 
another Deed, and after A. levies a Fine to 
confirm the Eſtate and Uſes aboveſaid declared; 
this doth not touch the Turbary. Per Vernon, 
11 Car. Tork, Clayton 42. 

Any one employed by an Officer, is an 
Officer within 7 = 5. to plead General Iſſue, 
and give the ſpecial Matter in Evidence. 
Clayton 54. 

Preſcription to tether Equos & Boves upon 
fuch a Balk, Mares and Cows good Evidence 
within that. Preſcription. Fer Berkley, mn 


54. 


5 . oy In 


Ch. 15. Of Evidence in Treſpaſs; 

In Treſpaſs the Defendant juſtified, by Rea- 
ſon that he, and all thoſe whoſe Eſtate he had 
in ſuch an Houſe from Time out of Memory 
had Common for ſo many Beaſts; and Iſſue 
being joined on the Preſcription, it appeared, 
that this Common belonged to the Houle, by 
| Reaſon of Vicinage ; and held that the Defen- 


dant had not proved his Iſſue; becauſe that 


Common, by reaſon of V icinage, does not only 
begin by the bare Preſcription, but there is 
alſo with the Preſcription this Conſideration, 
that the other Party ſhall have Common in like 
Manner in his Land. 13 H. 7. 13.6. 
Treſpaſs de Clauſo fracto. The Defendant 
preſcribes to have Common, and Iſſue was join- 


ed thereon ; the Jury found that the Defendant 


had Common by Preſcription, prout, paying for 
it every Year one Penny to the Plaintiff ; held 
that the Defendant failed in his Preſcription ; 
for a Preſcription is entire, and Payment of the 
Penny is Parcel of it. Croke Eliz. 546, 563. 


Noy 59. © 


Treſpaſs for taking away Timber; Defendant- 


pleads a Cuſtom in the Manor, to have the ſame 
as Eſtovers to be burnt in Terris & Tenementis ; 
and Iſſue being taken on the Cuſtom, Defen- 
dant only proved the Cuſtom as to the Meſſu- 
age; and held this did not maintain his Iſſue. 
Godb. 234. Biſhop of Chicheſter verſus S:rod- 
wich. . Sp. | 

Per Hale, A Corporation may bargain and 
ſell, though it has been thought an Ule upon 
Uſe, they being ſeized to the Uſe of their 
Houſe: Bur I think it rather a Truſt than an 
Uſe. 15 5 f 

If a Juſtice of Peace ſend his Warrant to 
J. S. (who is no Officer) to bring one before 


him, if J. S. be no Officer, he is not bound 


Ff 3 to 
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2 Cro. 551. 


2 Cro. 220. 


Of Evidence in Treſpaſs. Ch. 15: 
to execute it, yet if he does execute it, it is 
good, and he may execute it in any Part of the 
County. And fo a Conſtable of one Town 
may execute a Warrant in any other Town 
in the fame County, and any ſuch Warrant 
is as large as the Juſtice's Commiſſion is. Per 
Hale, Norf. Summer Aſſixes, 1668. Wrongrie' 
Caſe. | + 3686 

In Treſpaſs againſt one for gleaning on his 
Ground; ger Hale, Norf. Summer Aſſixes, 1668. 
The Law gives Licence to the Poor to glean, 


Cc. by the general Cuſtom of Exgland, but 


the Licence muſt be pleaded ſpecially, and 
cannot be given in Evidence on non C. 
In Treſpaſs quare Clauſum & Domum fregit 
alia enormia ei intulit ; after Verdict for 
the Plaintiff, and 60 l. Damages, 'twas moved for 
a new Trial by reaſon of exceſſive Damages ; 
and upon Affidavit that the Jury intended 
great Part of the Damages for the Injury the 
Defendant did to the Plaintiff's Daughter, 
under Colour of marrying her, &c. which 
came in under the & alia enormia, the Plain- 
tiff had Judgment; and a Difference was ta- 
ken, that Damages ex turpi cauſa may be gi- 
ven in Evidence under this general Clauſe, & 
alia enormia, but from nothing elſe. Siderfin 
225. Sippora verſus Baſſet. + + fac; ry 
Joint tenancy in Treſpaſs cannot be given in 
Evidence; but muſt be pleaded in Abatement. 
Jones verſus Randall, Hill. 1652. C. 8B. 
In Treſpaſs for taking Goods after Judgment 
by Confeſſion, Non ſum informatus, or Nil dicit, 


Property need not be proved to a Writ of In- 


quiry ; for it would oppoſe the firſt Judgment, 
quod querens recuperet, and the Judges might 
have aſſeſſed Damages if they would. Telv. 151. 
yet quare, if the Defendant may not diſprove 

Property 
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Property in Mitigation of Damages; for the 
Jury may find no 1 nal 
In Treſpaſs quare clauſum fregit, with A- What ought * 
butrals, all the Abuttals and Deſcriptions muſt to be proved 
be proved. Bur if the Abutral be laid North, re un gs 
Oc, and it incline North, though not directly, , _— g 
it is ſufficient, & fic de cateris. yn IN 
| | 5 p 
If the Defendant plead for Aſſault demeſne © ,. , 
in Battery, and the Plaintiff reply de injuria —— 
ſua propria abſque tali cauſa, and fo Iſſue is Battery. 
joined ; if there was a Battery at another Day 
than what the Plaintiff and Defendant have R 
aſſigned, by the Plaintiff, upon the Defendant, 
the Verdict ought to be for the Defendant ; for 
if the Defendant prove any Aſſault made upon 
him by the Plaintiff, this ought to be found for 
him, although it was at another Day than what 
he hath alledged, for the Day is not- material : 
For upon fuch Tpecial Juſtification the Defen- 
dant bath Liberty to prove his Plea at any Time, 
and the Plaintiff might have made a new Aſ- 
ſignment at another Time; for peradventure 
there might be ſeveral Treſpaſſes at ſeveral 
Times, to which the Defendant may have ſe- 
veral Pleas; and therefore if ſuch Manner of 
Pleading ſhould not be allowed, and ſuch Evi- 
dence, the Defendant could not tell how to 
help himſelf, nor could know for what Treſ- 
paſs the Action is brought. Vide devant hic & 
apres. Rolle, Trial 680. pl. 3. 
If my Servant without my Conſent put my Servant. 
Cattle in the Land of another, I may plead 
Not, guilty, and give this Matter in Evidence; 
for by putting the Cattle in, the Servant has 
gained a Property. bid. 682. pl. 4. 
In Treſpaſs for taking a Stack of Corn, the Parcel. 
Evidence may be of 77 and the Verdict as 
ck _ 4 to 
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Continuando. 


Treſpaſs. 


Of Evidence in Treſpaſs. Ch. 15; 
to four Combs or Buſhels, Guilty; and as to 
the reſt, Not guilty. id. 684. pl. 6. 

For making a Treſpaſs Continuando, there 
ought to be a Re-entry of the Plaintiff, and for 
the not proving thereof, the Plaintift ſhall have 
Damages only for the firſt Entry. 

In Treſpaſs quare Clauſum fregit, the De- 
fendant ſays, that locus in quo, Cc. is fix A- 
cres in D, which is his Freehold : The Plaintiff 
replies, that it is his Freehold and not the De- 


| fendant's; the Defendant cannot give in Evi- 
dence other ſix Acres in D. which are his 


Regula. 


Treſpaſs. 


Ceſſavit. 


Freehold, becauſe the Plea ſhall be intended 
to refer to the fix Acres of the Plaintiff's, 
Dyer 23. . 

Upon the General Iſſue, any Thing may be gi- 
ven in Epidence, which proves the Plaintiff had 
no Cauſe of Action. . . 

Treſpaſs by the Warden of the Fleet; upon 
Not guilty, you may give in Evidence, that he 
is not Warden. 4 E. 4. 7. 

So in Treſpaſs of a Houſe, that he had no 
Houſe there, or the Freehold of another, and 
not of the Plaintiff, is =o Evidence upon Not 
guilty : But in Treſpaſs of Goods, tis no good 
Plea to fay, the Property was in another, al- 
though it is in a Replevin; and therefore it 
ſeems to be no good Evidence in Treſpaſs, 
becauſe Poſſeſſion maintains the Action againſt 
all but the Owner; but that the Property was 
in a Stranger, and he gave them to the Defen- 
dant, is good. But in TI rover, that they were 
not the Goods of the Plaintiff, is good Evi- 
„ 3. | 

Ceſſavit, and Count of divers Lands held 
by entire Service, upon Non tenuit modo & 


forma, held by ſeveral Services is not good 


Evidence, 


Ch. 15. Of Evidence in Treſpaſs. 
Evidence, for he had no ſuch Cauſe of Action. 
T0 A Jodie HH! 1 1 | 
fon the General Iſſue, for the Defendant Regula 
by Evidence to convey to himſelf the ſame In- 
tereſt and Title, is good Evidence. : 


As in Treſpaſs of Goſhawks, Not guilty, Treſpaſs. 


and Evidence, that he had a Leaſe of that 
Wood for Years where they were taken, is 
good, for it is his Title. 

the Defendant pleads Ive unques fon Receiver, 
and Evidence that J. S. gave this to him, is 
good. 2 H. 4. 13. So in Treſpaſs, a Leaſe for 
Years, Tenancy. at Sufferance, (but not at 
Will) that they were a Stranger's Goods, who 
gave them to the Defendant, is good Evidence 
upon Not guilty. 22 Af. 73. becauſe by 
theſe Matters he makes himſelf a Title ; & fic 
de cateris. bg. 


Account of Receipt by the Hands of 7. 5 


Upon the General Iſſue, if by the Evidence Regula. 


the Defendant acknowledge that he did the 
Wrong, and juſtify this, and gives Matter that 
goes to diſcharge him of the Act by Juſtifica- 
tion, this Evidence is not good, but he ought to 
ave pleaded it. e 460 
This Rule is demonſtrated by thoſe Caſes, 
where, upon Not guilty in Treſpaſs, the De- 
fendant would ſay the Property was in a Stran- 
ger, and that by his Commandant, or as his 
Servant, he took the Goods. Not guilt and 
that he did the Battery ſe defendendo. Not 
guilty in Maintenance, and lawful Maintenance. 
Inſufficiency of Mounds. The Freehold of a 
Stranger, and his Licence. A former Reco- 
very in another Action. So for Common, 
Rent- ſervice, Rent-charge, Licence, &c. can- 
not be given in Evidence upon the General II- 


ſue; for theſe Matters in Evidence are Juſtifi- 
ä | Catlons, 
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cations, which go in Diſcharge of the Partys 


but not by Title, but by Juſtification. 


So where an Impriſonment or Entry is gi- 
ven by Authority of Law, or by Authority from 
any Party, as. for an Imprifonment by the Sta- 


. tute, againft Treſpaſſers in Parks, putting a Man 


oft his Ground, thruſting a Man out of Church 
that troubles the Congregation in Service, part- 
ing an Affray, and keeping the Quatrellers a- 
part, in Defence of himſelf or his. Entry in 
Perambulation. Entry to amend his Gutter 
leading to his Houſe, as of ancient Time had 
been uſed. That it was a common Inn. That 
he put in his Cattle by the Plaintiff's Agree- 
ment. That he entred and took the Emble- 
ments after the Death of the Tenant for Life. 
That the Plaintiff owed him Money, and by 
bis Invitation he went into his Houſe to receive 
it. That he took the Goods as a Heriot, 


Wai, Eſtray, or Wreck. Or the Plaintiff took 


away the Defendant's Cattle, and he entred 
into the Cloſe where they were, and took them 
again. That he took the Cattle Damage-fea- 
fant in his Ground, or for an Amercement in 
a Leet, Cc. That the Goods were the Goods 
of J. S. who delivered them to the Plaintiff ro 
keep, and J. S. commanded the Defendant to 
take them ; or excuſe it, that the Plaintiff de- 
livered them to him; That he took them by 
a Writ. That as Schoolmaſter he gave mode- 
rate Correction. Theſe are Excuſes and Juſti- 
fications without Title, and therefore muſt be 
pleaded, and cannot be given in Evidence up- 
on Not guilty. | 

So in an Action de malefactoribus in parcis, 
he cannot plead Not guilty, and give a Licence 
in Evidence. So in an Appeal, if he plead Not 
guilty, and ſhews that he was Sheriff, and - 

ecute 
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ecuted his Office, or that he was Foreſter; 
and killed him becauſe he fled, and would not 
ſubmit, Vide 12 H, 8. J. A. ths belt Caſe of | 
this Matte. | 
,. Treſpaſs quare Domum &  Clanſuw fregit 
& bona aſportavit. The Defendant did the 
Treſpaſs by Virtue of a Commiſſion. of Bank- 
ruptey; held that the Defendant muſt juſtify, 
d cannot plead. Not guilty, and give the 
ſpecial Matter in Evidence ; but if the Treſpaſs 
had been only for taking the Goods, he might. 
Littleton Rep. 356. 

\ Treſpaſs for entring his Cloſe and taking a- 
way Corn. Deſendant pleads that he was Ser- 
vant to the Parſon, and that the Corn was 
Tithes ſevered. Plaintiff demurred ſpecially, as 
amounting to the General Iſſue; but the Plea 

as held good; for as to the breaking the Cloſe, 

Cach Matter cannot be given in Evidence ; but 
if the Treſpaſs had been only for taking the 
Corn, it had been only the Genera] Iſſue, and 
the Demurrer had been good. 2 Keb. 44. 

In Treſpaſs for Goods taken, the Defen- Treſpaſg. 
dant, upon Not guilty, in Mitigation of Da-. 
mages, may give in Evidence, That the Plain- 
tiff had his Gooey again. 11 H. 4. wig 
19 H. 6. 34. 

Upon Not guilty, the Defendant gave in False Impri- 
Evidence, That by the Plaintiff's Agreement ſonment. 
he carried him from D. to S. and held good, 
becauſe, what is done by the Plaintiff's Agree- 
ment, is no Impriſonment. 14 H. 6. 2. 

Upon Not guilty, the Defendant ſaid, his 

| Maſter locked the Plaintiff into a Chamber of 
- his Houſe, and gave the Defendant, being his 
Servant, the Key to keep. 22 E. 4. 45. Embl 
? Tenant for Life leaſeth for Years, who is Emblements 


| _ and the Tenant for Life is diſſeiſed: Caſe, Lib. 
The 5. $5. 


Of Evidence in Treſpaſs. Ch. 15. 
The Diſſeiſor leaſeth for Years, his Leſſee fows 
the Land; the Tenant for Life dies; he in Re- 
mainder in Fee brings Treſpaſs againſt the 
Defendants claiming the Corn ſown by the Lefſee 

of the Diſſeiſor. Adjudged, That the Defendants 
had not the meer Right; but in reſpe& of 
their Poſſeſſion, they ſhould bar the Plaintiff, 
who had no Right; and that the meer Right 
was in the Leſſee of the Tenant for Life, and 
that he might bring Treſpaſs againſt the Leſſee 
of the Diſſeiſor, and recover all the mean Pro- 
fits. But as to the Entry into the Land to 
take the Emblements, this was good Matter of 
Juſtification ;/ but in regard it was not pleaded, 
it could not be given in Evidence upon Not 
guilty ; and therefore the Plaintiff had Judg- 
ment for the Entry, and was barred for the 
© Reſidue. Note, That the Leſſee of Tenant 
for Life had ms to the Land, and by Conſe- 
quence to the Emblements, as Things annexed 
to the Land, and the Death of the Tenant 
for Life determines his Intereſt to the Land, 
| but his Right to the Emblements remains. 

Note Leon. Treſpaſs concerning the Rectory of Norton- 

4 Pinckney, which belongs to Oriel College in Ox- 

* a ford. The Iſſue was, if there was a Vicarage 

Thing pe, endowed there, or only a ſtipendiary Curate. 


nient dedive, 6 
the Jury is not bound by it; but where upon the Pleading a ſpe- 
cial Matter is confeſſed, the Jury ſhall be bound by ir. Da 


1. All agreed, That if a Vicarage be 3 
ed and eſtabliſhed, if there was no Endowment 
de facto of the Vicarage, the Vicar could not 


claim any Thing. 82 222 
Impropria- 2. There was ſhewed an Impropriation, by 
tion. the Licence of the Pope, made in the Time of 


E. 2. Dodderidge ſaid, That was not good. 
| ; Jones 


and it is not Mortmain. Palmer's Reports 427. 


Treſpaſs; the Defendant pleads, that the 


ſeiſed. Held by three Judges, that Defendant 


mandment of him that pleads it is his Freehold, 


Ch. 15. Of Evidence in Treſpaſs. 445 
Jones e contra. And it will be perilous to ſuch 
ancient Impropriations, if now the Conſent of 
the King mult' be ſhewed; and at that Time 
it was held good by the Aſſent of the Pope 
without the King. Dodderidge denied that 
the Pope without the King at that Time could 
make an Impropriation with the Ordinary and 
Patron. But Crew agreed with Jones, And 
in Things of ſuch Antiquity omnia præſumun- 
mr ſolempniter "ala; and ſaid, that ſo it was 
ruled in a Caſe before: And Jones ſaid, it was 
nothing to the Vicar, for the Vicarage may 
be endowed without the Conſent of the King, 


Eraſmus Cope's Caſe againſt Bedford. 


Place where was his Freehold ; and upon that 
Iſſue was joined. The Jury found that the 
Defendant married a Woman who was ſeized 
in Fee of the Place where, and that thereby 
Baron and Feme in the Right of the Wife were 
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had not proved his Plea. 2 Anderſon 48. 
Where hors de ſon Fee is pleaded, a Releaſe Hors de ſon 
of the Seigniory is good Evidence. 8 E. 2. Fe. 
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In Treſpaſs againſt two, for entring into the Treſpaſs. 
Plaintiff's Land, if one pleads his Freehold, Freehold. 
and the other, that he entred by the Com- 


here is to be but one Iſſue joined, viz, by him 
that claims the Intereſt, for upon that Iſſue all 
depends: If it be found againſt him, his Ser- 
vant has no Colour. 

In Aſſault and Battery, if the Plaintiff prove Battery. 
only the Aſſault, he ſhall recover, for an Action 
of Treſpaſs lies for an Aſſault. Of an —_ Aſſault. 

i 5 an 


445 Of Evidence in Frefpaſr, Ch. 15; 
and 7 Aſſault and Menace, &c. See Rall. 
Lit. Treſaſ: 545» F. N. B. DI . Ce. | 
Io lay Hands gently upon the Shoulders of 
a Man, and ſays” that is be againſt whom the 
Jultice's Warrant is: Or to. ſetve him with: a 
Subpeng, proves no Battery, 
Lunacy will ; Theſe Things following are, good juſtios- 
1 tions, but cannot be siven in Evidence opa 
_— the General Iſlue. 


4 
— 2 Correction by the parties Maſter, or School- 
lony. miſtreſs ; ; Apprebenſion of. a common Cheater 


2 a. Dice, Molliter manus impoſuit, upon pr 
a ſetting a Dog upon him. Beating one, by t 
. Husband in Defence of his Wife; by the. 
but not Maſter in Deſence of his Servant; or by the 
wounding 27 rant in Defence of his Maſter. Holding a 
maiming of Man that cometh to ſtop the River to his 
1 Mill or to throw down his Booth. Inevita- 
Ma 1 in \ bly diſcharging; his Musket in the Plaintiff's: 
Defence of Face at a Muſter. Beating ane in Defence of 
the Poſſeſſion his Poſſeſſion of his Goods, Houſe, Lands, 
of 1 Goods diſtrained, c. By a Foreſter, of one' 
22 1 who reſiſted in the Foreſt. .' That he impri- 
. ſoned another to. prevent Miſchief. As the 
killing of another with whom he was fight- 
ing, (not wrangling with Words) until the 
Fury be over. 
Tenant in An erroneous Proceſs to an Officer out: of 4 
Common g. Court having Juriſdiction, in Aid of the Bai- 
6 lifs. That the Executor entred the Plaintiff's 
into hisCom- Ground to take the Teſtatot's Timber there. 
panione That he had a Piſcary, and put Stakes in the 
Ground to Soil. Taking his Goods ſtolen, in the Plain- 
l tiff 's Houſe, upon freſh Purſuit, Entring his 
8 Soil to throw down a Nuſance. Or to take 
mon, alcho* my Cattle, which the Plaintiff - put in bis 
be may take Ground, To throw down the Raine s Houſe 
him elſe- on Fire, next Mine. Breaking his Windows or 
| where, : 3 | Houſe 


Ch. 15. Of Evidence in Treſpaſs. 

| Houſe - to get out, where he impriſoned me. 
To take a Handful of Grain out of his Heap, 
who took one out of mine, and threw it into 


his. To, carry away his Grain or Moneß 


which be threw into my Heap. To chaſe his 
Cattle with a Dog out of my Ground, Da- 
mage. ſeaſant. To throw that into the Plain- 
tift's Ground which he threw into mine. That 


my Cattle took a mouthful, &c. of his Graſs © 


paſſing in the Way I had over his Ground, 
ainſt my Will. Throwing Goods into the 


hames out of a Barge, to ſave the Lives of 


the Paſſengers. To fetch out of the Plaintiff's 
Ground the Trees he granted me. To dig 
his Ground to mend my Pipe there. That I 
hunted Cattle out of my Ground with a Dog, 
which againſt my Will run into his Ground, I 
rating and recalling him. A Preſcription to cut 
Graſs in the Plaintiff's Ground lying nigh the 
Church, to eſtrow the Church, being but an 
Eaſement. f 
Diſtreſs by a Stranger as Bailiff, and the Aſ- 
ſent of the Party. By the Command of the 
Chief Juſtice, Order of Chancery, &c. Roll. 
Tit. Treſpaſs, 559. That the Plaintiff ought to 
impale againſt a Foreſt ; and for Default of 
Pales, the Beaſts went in, and the Foreſter 
fetched them out. N 
Theſe are Juſtifications and Excuſes that muſt 
be pleaded, and cannot be given in Evidence 
upon Not guilty, unleſs it be in Mitigation of 
Damages. 


4 


Treſpaſs lies for Goods ſtolen, although the Treſpaſs. 


Thief be convicted of Felony.” Latch 144. 


Markham's Caſe. And ſo I knew my Lord Hale 
held, although in Roll. Tit. Treſpaſs, 557, it is 


ſaid, if it appears. on the Evidence that it was 


448 Of Evidence in Treſpaſs. Ch. 15. 

Felony. Felony, Treſpaſs lies not. Which I think is 
— ß 1 WHORE + CART, 

Sows to A Man who ſows the Lands to Halves with 

Halves. the Owner, or three agree to ſow the Land, 

where two of them have no Intereſt, if a 

Stranger take the Corn, they cannot join in 

Treſpaſs, having no Intereſt but an Agree- 

ment; but the Owner only muſt bring the 

| Treſpaſs. Cro. 3 Part 143. Goldib. 77. 

Outlawry Upon reverſing an Outlawry, the Party is 

reverſed. reſtored, and may have Treſpaſs; but upon 

Reverſal of a Judgment the Party ſhall only 

be reſtored to the Money for which the Sheriff 

fold his Term, upon a Fieri fac. Cro. 3 Part 

Tenancy in Upon Not guilty in Treſpaſs quare Clauſum 

— fregit, at the Trial the Deſendan ſhall not ſay, 

nants in that the Plaintiff is Tenant in Common, he 

Common ſhould have pleaded this, and hath now loſt 

ſhall join in his Advantage; and if the Jury find it, their 


2 finding is not material. Cro. 3 Part 554. 
not, and what Actions the one ſhall have againſt the other. See 


1 Inft. 197, 200, S. Godb. 173. 


Treſpaſs by Roſs for breaking his Cloſe, 
and beating his Servants; on Not guilty the 
Jury found, That Sir 7. Bromley was ſeiſed in 
Fee of the Place where, and leaſed the ſame to 
the Plaintiff and one A. which A. aſſigned 

his Moiety to C. by whoſe Command the De- 
fendant entred. Held by the Court, that this 
| Tenancy in Common betwixt the Plaintiff and 
A. under whom the Defendant juſtified, might 
be given in Evidence on this Iſſue. 3 Leon. 83; 

In Treſpaſs quare clauſum fregit, it is a 
Plea in Abatement to ſay, that the Plaintiff is 
Tenant in Common with another, but cannot 
be given in Evidence on Not guilty, as it may 

8 where 
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where one Tenant in Common brings Treſpaſs 
_ againſt the other. 1 Vent. 214. 
| Treſpaſs againſt 4. and B. for taking Water 
out of the Plaintift's Well: A. pleads in Abate- 
ment, that B. and the Plaintiff were Tenants 
in Common of the Well; and Plaintiff replied 
he was ſole ſeiſed. And Holt Ch. J. held it 
was no Plea it: Abatement, for a Defendant to 
ſay he was Tenant in Common with the 
Plaintiff, becauſe he may give it in Evidence 
on Not guilty; but that this Defendant, who 
was a Stranger, might well plead the Tenancy 
in Common of the Plaintift and other Defen- 
dant. 1 Salk. 4. Farreſl, 104. a 
A Man ſells all his Woods ſtanding, growing, Woods, 
c. upon the Premiſſes, to hold during the Life 
of the Vendor, rendring Rent; the Vendee 
cuts down all the Trees: If he cuts Wood 
afterwards growing in the ſame Place, the Ven- 
dor may have Treſpaſs. Leon. 3 Part 7. | 
Treſpaſs lies for a Copyholder againſt the Copyholder. 
Lord for cutting down Trees, that he the Te- 
nant ought to have for Repairs. Godbolt 173. 
By Seizure of an Eſtray, the Lord bath but Eſtray. 
the Cuſtody and not the Property; and there- 
fore if he works the Horſe, Treſpaſs lies. Tel- 
verton 96, 97. 4 
"Treſpaſs with a Continuando cannot be for (4, ando. 
taking a Horſe, nor ten Trees, &c. nor with- Roll. Trial, 
out a Re- entry by the Diſſeiſed, unleſs his Re- 549- & 1. 
entry be taken away by the Act of God, or the 55% 
Eſtate be determined ſo as he cannot enter; as 
if Tenant pur auter vie be diſſeiſed, and Ceſtui 
ue vie die, for there his Entry is taken away 
by the Act of God; otherwiſe if it be taken 
by his own Act, as if he releaſe to the Diſ- 


ſeiſor, Cc. 19 H. 6. 28. 
| Ti PAs Upon 


=» 


450 Of Evidence in Treſpaſs. Ch. 15: 
Pareo fralo, Upon Non cul. no Park by Preſcription or 
Grant is good Evidence. 18 H. 6. 22. 3 
Park. General Treſpaſs for breaking his Park, and 
taking his Deer, &c. doth not lie at Common 
Law, but a Writ is given by the Statute Het. 
Warren, 1. cap. 20. So if A. have a free Warren in 
the Soil of B. A. ſhall not have Treſpaſs, but 
_ Caſe, for entring the Warren and ſtopping the 
Holes, &c. Roll. Trial, 5 50. L. vt 
| Commoner, . X Commoner cannot have Treſpaſs for the 
Falſe Impri- Graſs. After a Superſedeas ſhewed to the Bai- 
ſonment, liffs, falſe Impriſonment lies againſt them, 
againſt the Sheriff; ſo againſt the Bailiff of a 
Franchiſe, if he take other Men's Goods in 
Execution upon the Sherift's Warrant ; not a- 
gainſt the Sheriff, nor againſt the Party, un- 
Roll. Trial, leſs he procure the Bailiff to take the Wrong. 
5522 He that hath the Freehold in Law, unleſs 
poſſeſſion. he bath actual Poſſeſſion, cannot have Treſ- 
paſs; therefore the Heir cannot have Treſpaſs 
againſt the Abator, nor againſt the Tenant at 
Sufferance before he hath entred, and only 
from that Time: But an Executor or Admi- 
niſtrator ſhall, by Relation, have Treſpaſs 
from the Death of the Inteſtate, c. But a 
Diſſeiſee after Entry, ſhall have an Action for 
all mean Treſpaſſes from the Diſſeiſin, even 
againſt Strangers, for he is reſtored to the 
Poſſeſſion ab initio. Roll. Trial, 553. S. 554. T. 
Treſpaſs. Treſpaſs cannot be maintained againſt him 
' who comes by the Goods lawfully, as by the 
- Plaintiff's Delivery, or under that, or by Act 
in Law, Cc. but Detinue. But Treſpaſs lies 
againſt Tenant at Will, or him that I lend my 
Goods to, who deſtroys them ; for thereby the 
Privity is determined. It lies againſt a Miller 
for taking Toll where none is due; for taking 
my Servant out of my Service; for reſcuing _ 
| taken 


Relation. 


Ch. 15. Of Evidence in Treſpaſs. 
taken at my Suit out of the Bailiff's Hands; 
for the Bailiff is my Servant. For beating my 
Wife or Servant, per quod, &c. Not againſt 
him that J. S. felis my Horſe to, or has my 
Goods from the Sheriff, although the Sheriff 
took them wrongfully. Roll. Trial, 555, 556. 


It lies for hunting a Fox, &c. in my Ground. 
Againſt Churchwardens, who act by the Juſti- 


ces of the Peace's Warrant, if the Warrant be 


not good, | 
For digging ſo near my Ground that it fell 


into the Defendant's Pit: But not that my 


Houſe fell into the Pit, for it was my Fault 
to build ſo near another Man's Ground: For 
entring my Ground, to take out his Falcon, 


which flew thither after Game. For killing 


my Tumbler in his Wafren. 


Although I ſell the Goods, it lies for a Treſ. Time. 


paſs done before. Tender of ſufficient A- 
mends before the Action brought, is a good 


Bar for a negligent Treſpaſs, not for a volun- Bar. 


tary one. 


451 


If a Man enter into a Place by Authority 46 initis. 
of Law, and abuſe this Authority, he is a Roll. Trial, 
Treſpaſſer ab initio, for his firſt Entry ſhall be 361. G. 


intended for this Purpoſe. As if the Leſſor 
enter to view Waſte, and ſtay all Night. If 


the King's Purveyor ſells my Goods. If the 
Searcher abuſes my Stuff. If a Man will ſtay 


in a Tavern all Night. If he detains a Di- 
ſtreſs after Amends tendred before impounding. 
If a Bailiff refuſe Bail, Treſpaſs doth not lie 
againſt him ab initio, but Caſe; for the Sheriff 
or Under-Sherift, not he, ought to take Bail; 
not againft the Party nor Bailiff, or Perſon in 
Aid, if the Sheriff doth not return his Writ of 
Latitat, or makes a falſe Return; but it doth 
Gg 2 againſt 


452 Of Eaidence in Treſpaſs. Ch. 15. 
againſt the Sheriff: So of an Officer of an in- 
ferior Court. 
If the Lord work an Eſtray, Diſtreſs, Cc. 
or Executors find a Bond and cancel it, think- 
ing it was diſcharged, and it was not; they are 
Treſpaſſers ab initio, although they came law- 
fully to the Poſſeſſion at firſt, Roll. Tit. Treſ- 
; paſs, 563. FE a 
, Lunatick. The Lunatick (and not the Perſon to whom 
he is committed) muſt bring the Action in his 
Name for a Treſpaſs done in the Land. Brounl. 
1 Part 196. 5 | 
In Treſpaſs In Treſpaſs quare Clauſum fregit, Not guilty 
on Not guil- was pleaded; and on Trial the Defendant 
PA the De- pave Evidence, that it was in a High- way. 
_— can” Et per Cur, It is a ſpecial Juſtification, and 
ot give Evi- | : * 
dence that Ought not to be allow'd to be given in Evi- 
the Place was dence on the General Iſſue. Holt ſaid, in Caſe 
« Highway. for diſturbing the Plaintiff of his Common: 
Upon Not guilty pleaded, he had known the 
Defendant permitted to give in Evidence, That 
he had a Right to Common there, but he ne- 
ver thought it right, and had never allowed 
it. Watſon verſus Sparks, Salk, 287. 


Of Evidence in Trover. 


Trover. Upon Not guilty in Trover and Converſion, 
a Demand and Denial of the Goods, is good 
Evidence of the Converſion; but when the 
Goods come to the Defendant by Trover, there 
muſt be an actual Demand and Denial. Plow. 
14. lib. 10. 57 Cro. 1 Part, ult. pub. 495. Hob. 
187. Moor 460. Abridg. Roll. 5. | 

In Trover for Corn to prove a Converſion, 
it was proved that Plaintiff demanded Satiſ- 
faction for the Corn; and held good Evi- 
„ 1 dence, 


2 Converſion. 


Ch: 15. Of Evidence in Trover; 
dence, tho' the Corn itſelf was not demanded. 
Clayton 122. 
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Upon Not guilty in Trover, the Defendant Trover. 


may give in Evidence, That the Goods were 
pawned to him for 10 J. that he diſtrained 


them for Rent or Damage-feaſant: That as 


Sheriff, he levied them upon Execution, or 
that he took them as Tithes ſevered. Cro. 


1 Part 157. 3 Part 435. Hob. 187. A De- 


mand and Denial of the Goods is Evidence of 


In Trover an actual tortious taking of the 


Goods was proved; and held good Evidence 


without proving a Demand, for that is an 
actual Converſion ; but contra where the Goods 
are found, there a Demand muſt be proved. 
1 Sid. 264. Brewen verſus Roe. 

| Trover of five Kine, on Not guilty a Special 
Verdict was found, That B. was poſſeſſed of 


theſe five Kine, and put them to paſture with 


the Defendant, and agreed to pay one Shilling 
a Week for each, as long as they continued at 
Paſture ; that afterwards B. fold them to the 


_ Plaintiff, who demanded them of Defendant, 
who refuſed to deliver them, unleſs Plaintiff 


would pay for the Paſturage, which came to 
10 J. and held this Denial a Converſion; for 
he cannot detain the Cattle againſt him that 
bought them, till the 10 J. paid, but is drove 
to his Action againſt him that put them there; 


and is not like the Caſe of an Inn-keeper or 


Taylor, who way detain till paid. Cro. Car. 


271. 
In Trover it was held, per Holt Ch. J. at 


Nifi prius, That a Demand and Refuſal is an 


actual Converſion, and not only Evidence of a 
Converſion; and tho' the Plaintiff on a ſubſe- 
quent Tender reſuſed to take them, yet held, 
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Of Evidence in Trover. Ch. 15 
that the Action lay; nay, if on ſuch Tender 
the Plaintiff had taken the Goods, an Action 
would have lain on the former Converſion; and 
his having the Goods again, would only have 
gone in Mitigation of Damages. 6 Mod. 21 2. 
The Citizens of London gave in Evidence, 
on Not guilty in Trover, their Cultom to take 
Toll. V. Jones 240. Kiel 
In Trover, on Not guilty the Defendant 
gave in Evidence, That the Goods were ta- 
ken and fold by Virtue of a Commiſſion of 
Sewers; and held it might well be given in E- 


vidence. Allen 92. 


In , Trover for an Horſe proved of _ 


Value, the Jury gave but 3 J. Damages, upon N 


Miſtake, they thinking that the Plaintiff had 
his Horſe again. 
Per Wadh. Wyndham, If the Jury had not 


been gone, they ſhould have mended their 


Verdict; but a new Action of T rover lies for 


Damages for the Horſe, in which the Jury 


ſhall prove the 3 J. given was only for the 
Converſion, not the Value of the Hurſe; and 
by him, Trover lies for Goods in the Plain- 
titt's Poſſeſſion, to recover Damages for the 
Converſion only. Tyndal verſus Jolliſfe, -Norf. 
Lent Aſſixes, 1660. = 

In Trover by Adminiſtrator, where the 
Converſion was in the Time of the Inteſtate, 
the Plaintiff muſt ſhew the Letters of Admini- 
ſtration; contr. where the Converſion was after 


his Death. Per Hale, Norf. Summer Alles, 


1660. 
If an Eſtray be claimed within the Year and 


the Day, @c. and the Lord refuſes to deliver 


it; Trover lies, though the Keeping is not paid 
for, and the Lord ſays, he detains for the ſame; 


and the Lord cannot detain. for the Meat, Cc. 


but 
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but muſt bring his Action. Per Moreton Ju- 
tice, Lent Aſſixes, Norf. 1667. Bond verſus 
Paſton, Quare : Vide Dent. Tit. Treſpaſs ; per 
I/yndbam cont, and I think is Law, vide Roll. 
Tit. Eſtray, 889. 5 

At the ſame Aſſizes Daniel verſus Berney, by 

Moreton Juſtice, Proclamation may be made of 

an Eſtray by any Perſon, and it is not neceſ- 

fary that it ſhould be made by the Bell-man or 
any other Officer. Vide Co. Entries 170. Bar- 
ber verſus Faucet. In Trover, Iſſue was joined 
on Tender of Amends for Keeping, &c. and 

Verdict pro Plaintiff, and Judgment. 

Note ; I find Precedents, that in Trover the 
Matter of an Eſtray may be pleaded ſpecially, 
or given in Evidence on Not guilty. 

Trover for Goods: The Defendant pleads a 
Sale in Market Overt; and held ill, becauſe it 
amounted to the General Iſſue. Cro. Fac. 165. 

Trover for Loads of Corn; the Defendant 
juſtifies, and intitles himſelf to them as Tithes 
ſevered; and held ill, becauſe it amounted to 
the General Iſſue, that being ſhewn for Cauſe 
of Demurrer. Cro. Car. 157. 

Trover for an Horſe; Defendant pleads that 
he was a Common Inn-keeper, that he took the 
Horſe at Livery, and he died; and held an ill 
Plea, becauſe it amounted to the General Iſſue. 

1 Roll. Rep. 22. | 
Trover by the Executor of J. & the Defen- 

dant pleads that J. S. died inteſtate, that Ad- 

miniſtration was granted to A. who ſold the 

Goods to Defendant; and on Demurrer held ill, 

as amounting to the General Iſſue. 1 Keb. 318. 
In Trover for Jewels, it was ſaid by Twiſden 

there is no Plea in Trover but a Releaſe or 

Not guilty, every ſpecial Plea in Juſtification 

being but tantamount. 1 Keb. 305. 

| Gg 4 5 


1 Part 1, 2. 
A Cuſtom 


Trover to 
rake Corn 


Of Evidence in Trover, Ch. 15+ 
Oats were taken from the Owner, and car- 
ried to a Miller to make into Oat-meal ; and 
before it was done, the Owner prohibits the 
Miller, &c. and demanded the Oats, who not- 
withſtanding made them into Oat-meal. Per 
Berkley, it is a Converſion in the Miller, 1638. 
Clayton 57. Holſworth's Caſe. 
On Non Cul. the Defendatt gave in Evi- 
dence a Seizure of Goods foreign bought and 
foreign ſold. Per Cuſtom of Lynn, Norf. good, 
per Hale, Norf. Sum. Aſſizes, 1668. Harwich 
verſus Twells, © Eagan. Toy ; 
A Man lends his Horſe to a ſpecial Pur- 
poſe, the Bailee abuſes the Horſe, and over- 
works him, then the Lender takes the Horſe 
again. Per Hugh Whndham Juſtice, Lent A. 
Bucks, Trover lies not. | Conſtable*s Caſe, 
Actual priſel eſt bone Evidence de prover Con- 
verſion ſans demand. Sid. 264. | 
In Trover for Goods, the Proof depended 
on a Fieri facias, and Venditioni exponas, which 
could not be found on Record, and admitted to 
be proved in Evidence. Hardres's Rep. 323, 324. 
A Seizure and Condemnation in the Exche- 
quer of forfeited Goods, may be given in Evi- 
dence upon Not guilty in Trover, but it muſt 
be pleaded in Treſpaſs. In T rover of a Horſe, 
that he is a common Hoſtler, and that the 
Horſe was put to him at Livery and died, is 


repair a good upon Not guilty. Roll. 1 Part 22. 
ridge, and Cro. Eliz. 433, and 262, Promiſe, 


Per Dodderidge, In Trover and Converſion 
of Goods, if the Defendant derive a Title from 
a Stranger, this amounts to the General Iſſue ; 
otherwiſe if from the Plaintiff, Latch 186. 
And Bailment of the Goods to deliver to ano- 
ther, and Delivery accordingly, amounts to the 

; EP | General 


*% 


Ch. 15: Of Eoidence in Trover, 457 
General Iſſue, and may be given in Evidence 

upon it. Bulſt. 3 Part 209. 

If a Carrier loſe Goods, a ſpecial Action of Trover a- 
the Caſe lies againſt him, but not Trover, gainſt a Car- 
Roll. Abr. 6. fo of a common Carrier by Boat. 

Noy 114. | 


Brown verſus Hedges, Trin. 7 A. B. R. In Declaration 


Trover upon Not guilty pleaded, it appeared of a Trover 
in Evidence, that the Defendant was Te- 2 
nant by the Courteſy of Lands in Ireland, and eng -— 
bad cut down and fold the Trees off the E- Iand, good. 
ſtate, and that the Reverſion belonged to the 

Plaintiff, and two others in Coparcenary: 

Upon a Caſe made for the Opinion of the 

Court, it was reſolved, That in local Actions, 

as in Treſpaſs quare Clauſum fregit, the Plain- 

tiff cannot prove a Treſpaſs but where he lays 

it, nor lay it in any other Place but where it 

is; but it is otherwiſe in Actions tranſitory as 

Trover; Ergo here he may lay the Conver- : 
ſion here, and prove it in Ireland, vide Stile 331. One rom 
2. One Joint-tenant or Tenant in Common — 
or Parcener, cannot bring Trover againſt ano- Trover a- 
ther; if he does, it is good Evidence upon gainſt his 


Not guilty: But if one Joint-tenant brings Companion, 


Trover againſt a Stranger, in that Caſe the —— * 


Defendant may plead it in Abatement, but Stranger, 

cannot take Advantage of it in Evidence. and it is only 
2 Leu. 113. Cro. Eli. 554. Salk. 290. pleadable in 
Ins Trover upon Evidence at a Trial before Abatement. 
Holt Chief Juſtice, at the Sittings in Middleſex, Sentence of 


the Caſe was, the Plaintiff proved the Goods the Spiritual 
Court, in a 


to be in his Poſſeſſion, and to be taken away Cauſe within 


by the Defendant. The Defendant ſhewed their Juriſ- 
that theſe were the Goods of Jane Blackham dition, is 
in her Life-time, and that the Defendant had conclufive 
taken out Letters of Adminiſtration to her, he Poing 
| and tried; o- 
therviſe of a collateral Matter 
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Of Evidence in Trover, Ch. 15. 
and ſo was intitled to the Goods: Upon this 
the Plaintiff proved, that ſome few Days be- 
fore her Death ſhe was actually married to 
him: And in Anſwer to that it was inſiſted, 
That the Spiritual Court had determined the 
Right to be in the Defendant; for they could 
not have granted Adminiſtration to the De- 
fendant, but upon ſuppoſing there was no 
ſuch Marriage, and that this Sentence being 
of a Marriage within their Juriſdiction, was 
concluſive, and could not be- gain-ſay'd in 
Evidence. Et per Holt, Chief Juſtice, a Mat- 
ter which has been directly determined, by 
their Sentence, cannot be gain-ſay'd, Their 
Sentence is concluſive in ſuch Caſes, and no 
Evidence ſhall be admitted to prove the con- 
trary, but that is to be intended only in the 
Point directly tried; otherwiſe it is if a col- 
lateral Matter is collected or inferred ſrom 
their Sentence; as. in this. Caſe, becauſe , the 
Adminiſtration is granted to the Defendant, 
therefore they infer that the Plaintiff was not 
the Inteſtate's Husband, as he. could not have 
been taken to be, if the Point there tried had 
been married or unmarried, and there Sen- 
tence had been, Not married. Salk, 290. 
Blackham's Caſe. 1899 1 1. 

Trover for Million Lottery Tickets; in Evi- 
dence it appeated that the Plaintiff gave the 
Tickets in Queſtion to a Goldſmith to receive 
the Money due on them; and that this Gold- 
ſmith had received Tickets of the Defendant, 
aud given a Note to pay him ſo many Tickets, 
and that the Plaintiff's Tickets were delivered 
to the Defendant by the Goldſmith on this Note. 
Held by Holt Ch. J. at Nifi prius, that Plain- 
tiff ought to recover, for that the Goldſmith's 
having Tickets of both Plaintiff and Defen- 

| dant, 


5 
4 
; 
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Ch. 15. Of Demerrers upon Evidence. 


dant, and delivering the Plaintiff's to the De- 
fendant was no Change of che Property ; for 


tho' the Goldſmith had Power to receive the 
Money, he had no Power to change the Tickets. 


1 Salk. 283. Ford verſus Hopkins, 


a0 of Demurrers upon Evidence. 


© Middletoi againſt Baker, Cro. Eli. 42 f. 751. 
In Ejectment, it was held by all the Court 


upon Evidence to a Jury, That. if the Plain- 
tif give in Evidence any Matter in Writin 

or Record, or a Sentence in the Spiritual 
Court, (as it was in this Caſe) and the De- 
fendant offers to demur thereupon, the Plain- 


tiff ought to join in the Demurrer, or wave 


the Evidence, becauſe the Defendant ſhall 
not be compelled to put Matter of | Difficulty 
to lay Gens, and becauſe there cannot be any 
Variance of a Matter in Writing. But if either 
Party offer to demur upon any Evidence given 
by Witneſs, the .other, unleſs he pleaſeth, 
ſhall not be compelled to join, becauſe the 
Credit of the Teſtimony is to be examined 
by a Jury, and the Evidence is incertain, and 
may be inforced more or leſs; but both Par- 
ties may agree to join in Demurrer upon ſuch 


Evidence. And in the Queen's Cale, the 


other Party may not demur upon Evidence 


fhewn in Writing or Record for the Queen, 


unleſs the Queen's Counſel will thereto aſſent; 
but the Court in ſuch Caſe ſhall charge, the 
Jury to find the Matter ſpecially, as appears 
24 H. 8. Dyer 53. But this is by Prerogative. 
Vide Lib. 4. 104. the ſame Caſe, and 1 Inſt. 
72. where my Lord Coke ſays, If the Plaintiff 


in Evidence ſhew any Matter of Record, or 
| - i Deeds, 
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emurrer. 


Of Demurrert upon Evidence. Ch. 15, 


Deeds, or Writings, or any Sentence in the 


Eccleſiaſtical Court, or other Matter of Evi- 


dence by Teſtimony of Witneſſes, or other- 
wiſe, whereupon Doubt in Law ariſeth,” and 
the Defendant offer to demur in Law there- 
upon, the Plaintiff cannot refuſe to join in 
Demurrer, no more than in a Demurrer upon 
a Count, Replication, Cc. and fo e Converſo 
may the Plaintiff demur in Law, upon the 
Evidence of the Defendant, but the King's 
Counſel ſhall not be inforced to join in De- 
murrer ; but in that Caſe the Court may di- 


rect the Jury to find the ſpecial Matter: So 


that the ſeveral. Sorts of Evidence make no 
Difference às to the joining” in Demurrer. 
TIO 7 £31 PTS, » 4 


1 Part, Leck. 206, 


oy 


Darroſe againſt Newbott, Cro. 4 Car. f. 1480 


In Error of a Judgment in Bridgwater, the 
Error affigned was, for that, in an Action up- 
on the Caſe" ſur A ſſumpfit, the Parties being 
at Iſſue, a Demurrer was joined upon the Evi- 
dence, and thereupon the Jury diſcharged, and 
afterwards Judgment was given for the Plair- 
tiff, and a Writ of Inquiry of Damages award- 
ed, and Damages found, and Judgment there- 
upon ; where the Jurors which came to find 
the Iſſue, although by the Demurrer they were 


_ diſcharged of the Iſſue, yet ought to have aſ- 


ſeſſed Damages conditionally, if Judgment 
ſhould be given for the Plaintiff. And in Proof 
thereof, was cited Newis and Scholaſtica's 
Caſe. Plo. Com. f. 408. and the old Book of 
Entries, &c. And it was ſaid by the Court, 
if theſe Precedents be "nt Law, then it may 
be enquired of by the ſame Jury conditionally : 
But it may be as well inquired of by a Writ of 


Inquiry of Damages, when the Demurrer is 


determined, and the moſt uſual Courſe is, 
when 


taken by Default; the Precedent in Ploud. 


Ch. 15. Of Demurrers upon Evidence: 
when there is a Demurrer upon Evidence, to Note, He that 
diſcharge the Jury, withour more Inquiry. 


But as my Lord Chief Baron Montague hel 
be one Way or other. 


In the Afſize, by R. Newis and Scholaſtica his 
Wife againſt Lark and Hunt, which was 


*% 


Com. as to this Matter runs thus, 


. © Recogn* Aſſiſæ pred? exacti venerunt qui 
© ad veritatem de præmiſſis dicend* electi triati 


K jurati fuerunt ſuper quo Willielmus Ben- 


© lows Serviens ad legem de conſilio præd icto- 
© rum R. & Scholaſtice in manutentione Aſſiſæ 
© przdi&” coram Juſtic Dom* Reg' de Banc? 
© hic in evident” Recogn' Aſſiſæ pred? dixit 
© quod diu ante diem impetrationis Aſſiſæ pred” 
© quidam H. Clark fuit ſeiſitus, &c. Et condi- 
© dit teſtamentum & ultimam voluntatem ſuam 
cin ſcriptis inter alia unde pars inde in hiis 
Anglicis verbis ſequitur videlicet | Alſo this is 


| © the laſt Will and Teſtament of me the ſaid 


© Henry Clark, for and concerning, &c.] Et 
© ulterius idem Serviens ad legem ex parte præd 


R. & S. dedit in evident? eiſdem Recognit' 


© quod, &c. Quorum prætextu idem Servi- 
© ens ad legem exigit quod iidem Recogn' 


Aſſiſæ præd' Aſſiſam præd' de tenementis præ- 


© di cum pertin' in viſu, &c. pro parte ipſo- 


© rum KR. & S. triari & comparere debeant, 


© &c. Et veredictum ſuum dare debent quod 
« przd' . Lark & J. Hunt dictos R. & S. de 
tenementis przd* cum pertin' in viſu, &c. 
« diſſeiſiverant, ke. 


© Fr 


demurs upon 
d — 


at the Aſſizes in Cambridgeſhire, 1682, it may 3 
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Of Demurrers upon Evidence. Ch. 15 

Et præd' Ii. Lark & J. H. in propriis per- 
© ſonis ſuis dic quod evident” & allegation* præ- 
dict' ex parte præd R. & S. ſuperius allegat 
* minus ſufficienꝰ in lege exiſtunt ad manuten' 
Aſſiſam præd' ad quos ipſe neceſſe non habet 
© nec per legem terræ tenetur reſpondere unde 
pro deſectu ſufficient” -Evideat* in hac parte 
petꝰ Judicium quod Juratores præd' de vere- 
« dicto ſuo in præmiſſis dicend exonerentur, 
© &c. Et quod: præd' R. N. & S ab Aſſiſa ſua 
© przd' habend* præcludantur, cc. 


Et præd' R. & &. dicunt quod ex quo ipſi 


© ſufficienꝰ materiam in manutentione Aſſiſæ 


præd' in Evidentꝰ recognit Prad oſtendꝰ quam 
© quidem materiam præd' . Lark & J. Hunt 
© non dedicunt nec ad eam aliqualit' reſpond! 
< perunt Judicium & quod iidem Jurator inde 
© exonerentur, & quod przd' V & J. de Aſ- 
« fifa illa con vincantur, &c. Super quo di& eſt 
Recogn præd quod inquir quæ dampna 
© præd' R. & S. ſulliauer tam oecabone dillei- 
6 | Hon prædict quam pro miſis & cuſtagiis ſuis 
< per ipſos circa ſectam ſuam in hac parte appo- 


_ © fir” ſi conting” Judicium pro iiſdem R. & & in 


« placito pred” ſuper evidentias predi& reddi 
Qui quidem recogn' dicunt ſupra facram” ſuum 
© quod {i conting* Judicium in placito præd' 
pro præd N. K. fl Evidentias predic” 
© reddi, iidem. R. & S. ſuſtinuer dampna occa- 
© fione diſſeiſinæ præd ad 13 f. 44. & pro 


© milis & cuſtagiis ſuis ad 20.5. Et quia Juſti- 


© ciarii hic ſe adviſare volunt de & ſup præ- 
miſſis priuſquam judicium inde reddant, dies 
© datus eſt partibus prædict &c. 55 


Note; Several Exceptions were taken to the 


Manner of giving the Evidence; Firſt, For 


2 „ 


Ch. 15. Of Demurrers upon Evidence. 
that the intire Will was not ſhewed, but Part, 
and that this being the Foundation of the 
Evidence, the whole Will ought to have been 
ſhewed ; for there might be ſome other Matter 
of Subſtance, as a Condition, Limitation, &c. 
in the Parts not ſhewed. But all the Juſtices 
diſallowed this Exception, and ſaid, the Party 
in any Title or. Bar needs ſhew no more than 
what makes for him. As in an Act of Parlia- 
ment, in which are divers Branches, tis ſuffi- 
cient to ſhew that Branch which ſerves one's 
Purpoſe, and not like the Caſe of a Fine or 
Recovery of twenty Acres, where I muſt ſhew 
the whole Record, although I am concerned 
but in one Acre, becauſe the Original is intire, 
and ſo is the Record grounded upon it. See 
alſo Fulmerſton and Steward's Caſe; Plo. Com. 
102. Another Exception was, That the Fine 
was not ſhewed under the Seal of the Court, 
or the great Seal, but one Part inderited of the 
Chirograph was only ſhewn, which the Jurors 
were not bound to believe, becauſe it wanted 
a Seal. But all the Juſtices were againſt this, 
and ſaid, the Jury might find the Fine of their 
own Knowledge, wirhout the ſhewing of the 
- Parties, or they might find it upon the Credit 
of any Witneſs that had ſeen it, and the ſhew- 
ing the Part indented, is the uſual Evidence of 
a Fine. (Note; A fine indented and not ex- 
emplified under Seal, ec. ſhall not be delivered 
to the Jury. 34 H. 6. 25.) And they ſaid, 
becauſe it is only the Inducement of the Verity 
to the Jurors, the Party could not demur upon 
this; for the Effect of the Matter is, that there 


is ſuch a Fine which is amongſt the Records: 


And this is the Subſtance of the Matter, and 
the Part of the Chirograph is nothing but the 
I | lmage 
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Of Demurrets upon Evidence. Ch. 15. 
Image of the Verity, and therefore there could 
be no Demurrer upon this. 

Another Exception was, That the Recovery 
was not ſhewed upon Seal, or at leaſt that the 
Roll of this ought to be alledged certainly; but 
all the Court (except — anſwered, That 
upon the General Iſſue, the Jury might find 
Things that proved or diſproved the Seifin or 
Diſſeiſin, be they Matters of Record or other- 
wile, and the Jury could not give a rightful 
Verdict, if they could not find them; and what- 


| ſoever they may take Conuſance of themſelves, 


may be given in Evidence by Words, or Copies, 
or other Argument. of the Truth. *Tis true, 
in Pleading, a Man cannot make a Title by Re- 
cord, without ſhewing the ſame under the 
Great Seal; and if a Record be pleaded in Bar, 
a Day may be given to bring in the Record un- 
der the Great Seal; but lach Day cannot be 
given to bring in the Record upon Evidence, 
but the finding of it by the Jury is ſufficient, 
and they may find it of themſelves, although it 
be not ſhewed them in Evidence. But perhaps 
they ſhall not be bound upon Pain of Attaint 
to find it, if it be not ſnewed them under Seal; 
but nevertheleſs they may find it, and they do 
well if it be true. And by the ſame Reaſon 
that they may find, they may take Inſtruction 
of it by any Circumſtance, which induceth the 
Truth. (Note; If it be not neceſſary to ſhew 
the Record, and the Jury may find it without ; 
yet tis not fit to be permitted to prove it in 
ſuch a Manner, without ſhewing the Record, 
or a true Copy of it.) And the Demurrer 
upon Evidence goes to the Law upon the Mat- 
ter, and not to the Verity, which is admitted, 
and the Effect in Law is denied; ſor if the 
" | Party 


Ch. 15. Of Demnrrers upon Fridence: 
Party will not confeſs the Truth of the Mat- 
ter given in Evidence, then he ought ſo to ſay, 
and put it to the Jury to be tried; and if they 
find this, where it is falſe, an Attaint lies ; but 
a Demurrer upon Evidence never denies the 
Truth of the Fact, but confeſſes the Fact, and 
denies the Law to be with the Party which 
ſhews the Fact. 

As to a fourth Exception, Gy Want of al- 
ledeing and averring, that H. Clark had not 
any other Iſſue Male than John and F. (upon 
a Limitation of a Remainder for Want of Iſſue 
Male of H. C. and a Title made to the Plain- 
tiff's Wife, under that Limitation ;)* the ſame 
Judges anſwered, That which the Haintiff gave 
in Evidence, is to the Intent to perſwade the 

ury that they have a good Title, and what 


they ſay ſhall be applied as they intended; and- 


as by Preſumption, no Man will fay any Thing 
againſt himſelf, ſo it lies on the other Side to 
ſhew what is againſt him; and although in 
Pleading Certainty oughr to be ſhewed, (to 
which the other Party muſt auſwer, and upon 
which the Court may judge) yet in Evidence, 
ſo great and exact Certainty is not requilite ; 
for the Jury may found their Verdict, (if the 
Matter be ambiguous) upon what is molt pro- 
bable, and by the ſame Reaſon that which is 
molt probable, is good Evidence, and therefore 
ir ſhall be intended that H. C. had no other 
Iſſue Male, becaue' the other Party did not 
ſhew that he had, 

The Precedent . of a Demurrer upon Evi- 


dence in Reniger and Fogaſſa's Caſe, in, Plowd. 


Com. f. 1. In an Information upon a Seizure 
of Wood imported, the Cuſtoms not being paid, 
not any Agreement made with the Collector 


ia the Exchequer, where the Iſſue was, whe- 
75 1 ther 
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Of Demurrers upon Evidence. Ch. 15; 
ther the Defendant made an Agreement with 
the Colle&or of the Subſidies for the Wood, 
according to the Act, &c. or not. 


_ © Ideo fat inde inquiſ. ac pro eo quod idem 
A. Fogaſſa eſt Alien” natus videl't apud Civi- 
© tatem Portus Portugalia in Portugalia ſub 
© obedientia præd' Portugalie Regis petit medi- 
* etatem linguz ſuæ, &. A. B. E. M. R. S. 
© &c. qui ad veritatem de præmiſſis dicend' 
© ele&i triati & jurati dictus A. F. in manu- 
© tentione exitus pred' ſuperius ad patr' juni 
© & ad proband? exit? ill' pro parte ipſius A. 
© fore verum produxit prad”* The. Hells Collect 
© Cuſtom* & Subſid' Domini Regis in portu 
© ville Southampton ac J. S. adtunc & adhuc 
Clericum five ſervient' ipfius Tho. Malls in 
© dio Offic' Colle&' przd* nec non quendam 
J. D. Yeoman ad teſtificand' præmiſſa in 
© placito ipſius 4. ſpec' fore vera. Qui quidem 

© Tho. Wells examinatus ſup' ſacram” ſuum co- 
© ram Baronibus hic ptæſtitum in præmiſſis di- 
* cit quod, &c. [ Here recite the Euidence.] 


Et pred' Attorn' Dom' Regis pro eodem 
Dom' Rege dic' quod evidentiz pred” ſupe- 
rius dat' minus ſufficien' in lege exiſtunt ad 

manutenend' ſeu proband' exit' pro parte ip- 
fius A. F. ſuperius ad pattiam junct unde ob 
inſufficient” earundem evident ac ex quo per 
evidentias illas non dedicitur ſoris factura 
norum przd* in informatione pred” ſpec' idem 
Attoarn' Dom” Regis pro ipſo Dom' Rege pe- 
tit Judicium ac quod eadem bona remaneant 
Domino Regi forisſacta juxta formam Statuti 
præd. Et piæd' 4. F. dic' quod evidentiz 

; port ſuperius ex parte ipſius 4. F. dat 

© {ufficien' ia lege exiſtunt tam ad manutenend* 

& pro- 


KM a aA „„ a „ 
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& proband” exit' præd' pro parte dicti 4. 
F. ſuperius ad patriam junct' quam ad exclu- 
dend Domin' Regem de aliqua forisfactura 
bonor præd' habend' Ad quas præd' Attorn 
Domini Regis pro ipſo Dom' Rege minus 
ſufficienter reſpondit nec aliquod pro ipſo Rege 


Aallegavit unde idem A. pet Judicium ac quod 


ptæd' bona in dicta informatione ſpec? ei reli- 
berentur quodque ipſe quoad præmiſſa ab hac 
Curia dimittatur. Ideo ad Judicium. 


More; In this Caſe, the Agreement accord- 

ing to the Statute, was put in Iſſue generally, 
and yet the ſpecial Agreement maintained the 
Iſſue. 


rant, prove and maintain the very ſame Thing 
that is in Iſſue, that Evidence is defecti ue, and 
may be demurred upon. | 


Upon non eſt factum to a Bond dated at % 
York: It was ſaid in this Caſe, That to prove tim. 


the Bond made in another Place, doth not 

ve the Bond, nor warrant the Iſſue, becauſe 
the Delivery is intended to be where the Date 
is; but the Witneſſes cannot prove the con- 
trary, and ſo the Iſſue is not proved. But 
ſurely, if this be found, the Plaintiff ſhall have 
Judgment as well as upon a Bond delivered 
before the Date. 31 H. 6. Plo. 7. Roll. Trial 
677. pl. 24. But Infancy, or made by Dures, 
cannot be given in Evidence upon non eſt factum. 
Lib. 5. Whelpdale's Caſe, 119. becauſe thereby 
the Bond is not void but only voidable : Other- 
wiſe of the Bond of a Feme Covert, or Monk, 
for there the Bond is void, and ſo non eſt factum; 


and ſo of a Bond made to a Feme Covert, 


and the Husband diſagree to it, or by Husband 


and Feme, non eſt factum of the Wife. 
Fx H h 2 | In 


467 


And whereſoever the Evidence doth not war- Regula. 
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Relcaſe. In an Aſſize, if the Tenant plead Nu tort, 
nul diſſeifin, he cannot give in Evidence a Re- 
leaſe after the Diſſeiſin; but a Releaſe before 
the Diſſeiſin be may, for then there is no 

| Diſſeifin upon the Matter. 1 Inſt. 283. 
Warranty, Ina Writ of Right, if the Tenant join the 
| Miſe upon the meer Right, he cannot give in 
Evidence a collateral Warranty, for he bath 
not any Righr by ir, and therefore it ought 
to have been pleaded. 1 Jnft. 283. | 

Regula: R:gulatly, whatſoever is done by Force of a 

Warrant or Authority, ought to be pleaded. 
But Note; In all Cafes where one cannot 
have Advantege of the ſpecial Matter, by Way 
of Plea, there he may have Advantage of it 
in Evidence; as for Example, the Rule of Law 
is, That one cannot juſtify the Death or Kill- 
ing of a Man; and therefore if one kill ano- 
ther in his own Defence, he cannot plead this 
v7 ſpecially ; ; but he may give this in Evidence: 
And ſv in Defence of his Houſe againſt Thieves 
and Robbers, &c. 1 Inſt. 283. 
| Sewers. By the Statute 23 H. 8. cap. 5. any Thing 
done by the Authority of the Commiſſion of 
"Sewers, may be given in Evidenee upon the 
General Iſſue. 1 Inſt. 283. 

Regula. Aer taking the General Iſſue, the Defendant 

caunot give in kwvidence any Thing that goes in 

Diſcharge of the Action; as in Debt upon Ni. 

debet, he cannot give in Evidence a. Releaſe, 
nor a Grant to cut Trees to repair, vpon: Nu. 
'waſt fait, nor making of a Dirch to amend the 
Meadow): But that he only lopped the Trees, 
he may, if Waſte be aſſigned in ſuccidendo 
Arbores, & Neither if a Statute was made, 
That ail Tenants for Life ſhould be diſpuniſna- 
ble of Waſte, could he give in Evidence this 
Stature, 28 H. 8. Dyer 28. tor the Diſcharge 
Te. ought 
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ought to be. pleaded, becauſe it admits a Cauſe 
of Action. without it. 5 
In an Iſſue upon Villenage regardant to Villenage, 
2 Manor, a Villein in grols is no Evidence. 
Dyer 48. 5 | 
In Waſte by the Grantee of a Reverſion, 4 
by Montague and Fitz, the Leſſee may plead mo 
that he in Reverſion ne granta pus per le fait, 
and give in Evidence, that he never attorned, 
or he may traverſe the Attornment at his 
Election. Dyer 31. | 
In Reſcous by the Lord, upon Not guilty, Reſeous. 
the Defendant ſhail not give in Evidence, That 
he doth not hold; by Puvaſour and Ban; 
and ſo if he ſaid Nothing is behind in Avowry, Avowry. 
he ſhall not give in Evidence that he doth hold 
of; him 3.0 £5; 7.3. | | 
In Aſſize, Feoffment pleaded, the Plaintift Feoffment. 
faid he did not infeoff modo & forma, upon the 
Deed and Letter of Attorney to infeoff upon 
Condition found, if the Attorney made it 
without Condition, this well proves the iſſue 
for the Plaintiff. 13 E. 4. 4. FP 
If one plead a Feottinent jointment with 
his Companion, or of a Feme Coveit, the other 
may ſay, Ne enfeoffa pas, and give the Matter 
in Evidence, and the Court ſhall inſttuct the 
Jury of the Law. 18 E. 4. 29. | 
Evidence which is contrary to that in Iſſue, Regula. 
or which is not agreeable to the Matter in 1{ue, 
is not good. . | 
As appears by ſeveral Caſes which you may 
find in the Chapter of Evidence. As upon the 
Iſſue, Nothing paſſes by the Deed, you cannot 
give in Evidence, that it is not your , Deed, 
for this is contrary to the Iſſue, and to that 
which is acknowledged in the Plea by Impli- 


es tion. 5 H. 4˙ J. Zo Hh ; E's 298 And 


Won. 


479 


Roll. Trial, 
680. pl. 2. 


Regula. 
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And fo upon Not guilty in Aſſault and Bat- 
tery, and Evidence that it was done in his 
own Defence, is not good. | 

And fo in Debt upon a Bail- Bond, you muſt 
plead, That there is not the Name of Sheriff 
in it, & iſſint nient ſon fait, and cannot give 
in Evidence upon Non eſt factum, for it is con- 
trariant. 5 E. 4. 5. ; 

So upon Ifſue of Common appendant, Com- 


mon pur Cauſe de vicinage is not agreeable to 


the Matter in Iſſue, and therefore cannot be 
given in Evidence. 13 H. 7. 


Where the Evidence proves the Effect and 


Subſtance of the IJ ue, it is good. 


Other Caſes 
of Evidence. 


Mainte- 
pance. 


As to prove a Grant or Leaſe pleaded fim- 
plement, a Grant or Leaſe upon Condition, 
and the Condition executed, is good; for this 
proves the Effect and Subſtance of the Iſſue, 
14 H. 8. 20. So a Promiſe to the Wife, and 
the Husband's Agreement proves a Promiſe to 
the Husband ; and this you may fee in many 
Caſes in the Chapter of Evidence. 
Juſtifiable Maintenance cannot be given in 
Evidence upon the General Iſſue, but muſt be 
pleaded. The Maſter may juſtify for his Ser- 
vant. Any Man for his Kindred, &c. or to 


give Money to the Poor, Cc. But that he 


A Witneſs 
may prove 
the Contents 
of a Deed or 
Will. 
Vaughan'; 
Rep, 77- 


was of his Counſel may be given in Evidence 
upon the General Iſſue; for to give Counſel, 
is not Maintenance. 22 H. 6. 35. 28 H.8. 6. 
In an Iſſue upon à Preſcription. traverſed, 
the Plaintiff gave in Evidence a Deed, bearing 
Date after the Time of Limitation, ſcil. after 
the Time of R. rt. And the Defendant would 
have demurred in Law upon it, and well he 
might; per Cur, Whereupon the Plaintiff 
would not give this in Evidence, but gave o- 


ther Evidence, 34 H. 6. 37. See Chapter Evi- 


dence, 


Ch. 15. Of Demurrers upon Evidence. 371 


dence, where a Grant ſhall be taken as a Con- Preſeription. 


firmation of a Preſcription. 

Note; The Opinion, 12 H. 4. 21. That a Ancient 
Deed made before the Time of Memory, may 
be given in Evidence, although it cannot be 
pleaded. Fs ; 
Vide Repl. in Fitz. 34. Repl. of a Sow andSov pigged, 
Pigs; the Defendant juſtified for the Sow gdeing taken 
and to the Pigs pleaded, he did not take” OP 
them; the Jury found that the Sow was with 
Pig when ſhe was taken, and after caſt her 
Pigs in the Cuſtody of the Defendant; and 
the Plaintiff recovered Damages: For ſays Bro. 

Abridg. Tit. General [ſJue, 88. This is a ſpe- 

cial Taking in Law. 
It ſuffueth to prove the Subſtance, without Reenla. 
any preciſe Regard to the Circumſtance. As 1 
an Indictment be, That with a Dagger the Of. gane 
fender gave another a mortal Wound, c. indidment. 
And in Evidence it is proved to be done with 

a Sword, Rapier, Club, Bill, or any other 
Weapon, the Offender upon this Evidence 

ought to be found guilty; for the mortal 

Wound is the Subſtance, and the Manner of 

the Weapon is but the Circumſtance; yet ſome 

Weapon ought to be mentioned in the Indict- 

ment. And fo if A. B. and C. be indicted for 

killing of F. S. and that A. ſtruck, and the o- 

ther were Abettors; to prove that B, ſtruck, is 
ſufficient, Oc. | | 1 
Manſlaughter. upon an Indictment muſt be 

ſound, if proved, becauſe the Killing is Sub- 
ſtance, upon which Judgment ſhall he given. 

Indictments for Murder of Miniſters of Ju- 
ſtice in Execution of their Office, may be 
pau viz. That the Priſoners felonice vo- 
luntarie & ex malitia ſua præcogitata, &c. 
perciiſſerunt, Cc. without alledging the ſpe- 
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cial Matter, which may be given in Evidence, 
for the Law implies Malice piepenſed. So if a 
Thief in robbing kills a Man that reſiſts him, or 
2 Man is killed without any Provocation, .or 
without Malice prepenſed that can be actual- 
ly proved, the Law adjudges this Murder, 
and implies the Malice; and in theſe Caſes, 
the Offenders may be indicted generally, That 
they killed of Malice prepenſe; for the Ma- 
lice implied by Law, given in Evidence, is 
ſufficient to maintain the general Arche et 

Lib. 9. 67. Mackulle)'s Cale. 
So of an Indictment as Acceſſary to two, to 
prove Acceſſary to one, is ſufficient. Lib. 9. 1.1 9. 
In Cromwe!'s Caſe, Lib. 4. 12. Although it 
was objeged, That in an Action of Slander, 
tif the Defendant will juſtify, he muſt juſtify 
the ſame Words, and in the ſame Senſe, as is 
laid in, the Nur”, or elſe he muſt plead. Not 
guilty, and give the ſpecial Matter, that is 
the Variance, in Evidence. Yet the Court 
held, That the Defendant ſhould not be put 
to the General Iſſue, but might juſtify, al- 
though he varied ſrom the Plaintiff in the Senſe 
and Quality of the Words; and mięht ſet forth 
the coherent Words. As for calling the Plain- 
tiff Murdeter, the Defendavt may ſhew that 
they were ſpeaking of Hares, and the Words 
were ſpoken in Reference to killing of Hares. 


TCopyhold. Upon the Iſſue, if the Lord of the Manor 


— < uf granted, the Lands per Copiam rotulorum Curie 


450. manerii prad' ſecundum conſuetudinem manerii 
Rolle ſid, f rad 3. to prove that there were cuſtomary 
Copies of Lands in the Manor, and that the Lord of late 
Cour.-Roll granted the Land, Cc, per copiam Rotulor. Cu- 


be ſhewed to i ne n for 
. ria, Ware t 5 ver gra ben by Copy be 1 
flomary E- „ Save: 

ſtate, the 3 ol och Eſtates W alſo be proyed, o order. 
pile the Propf zs not 2 


* 


ſpeak againit bis on Deed, yet he ſhall not 
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is no good Evidence to find the Cuſtom, or that 
the Lands, Cc. were grantable or demiſeable 
by Cuſtom. Leon. 5 5. Kemp and Carter's Caſe. 
Forger of a Deed, in which is contained a P 
Demi of the Scite of the Manor of R. and Tun & 
terras dominicales, & c. A Deed of the Scite and pars. 
all. the Demeſnes of the ſaid Manor, exceptis 
duabus clanſuris, &c. is good Evidence; for it 
is not neceſſary to conſtrue terras dominicales, 
(7c. omnes terras dominicales, &c. for Lands 
not excepted are terte dominicales; and ſo the 
Court is ſatisfied by that Evidence. 1 Leon. 13 9. 121m 
Atkins and Hale's Cale. * 
In a Replevin, the Taking was ſuppoſed in NoEvidence 
R. >The Defendant ſaid, That the Place where to be given 
is;/forty. Acres, Parcel of the Manor of R. *gainft what 
which is bis Freehold, and avowed for Da- — — 
mage. feafant; the Flaintiff ſaid, That the Place — | 
where is Parcel-of+ the Manor of R. in R. and 
conveyed Title to himſelf in that; Alſque hoc, 
that the Manor of R. unde, was the Fieehold 
of the Defendant. It was the Opinion of the 
Juſtices, that the Plaintiff is eſtopped to give 
Evidence that the Defendant had not any Ma- 
nor of R. ſor the Words abſque hoc and unde 
imply he had ſuch a 2 but he ought 
to have taken it by Proteſtation, that the Be- 
ſendant had no ſuch; Manor of K. in R. abſque 
hoc, that the forty Acres was ye. Freehold of i 
the Defendant.' Dyer 183. | | 14 
Where a Man is eſtoppad. in Plead ng, to Eftoppel. i 


in Evidence; as in Iſeham's Cale againſt Mor- 
ris, Cro. 4 Car: 109. Upon Evidence at Bar, 
it was held by all the Juſtices of the Common 
Pleas; That where one makes a Leaſe for Years 
of Land by Indenture, and hath nothing in the 
Land, and afterwards purchaſeth the * 
11 a lens 


BY 
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aliens it; although it be a good Leaſe for Years 
by Eſtoppel againſt him and his Alienee, by 
way of Pleading, and ſhall bind them, yet it 


| ſhall not bind the Jury, but they may find the 
Truth; and if they find the Truth, the Court 
- ſhall adjudge it to be a void Leaſe. Vide tamen 


Demurrer. 


Rawtlin's Cafe, Lib. 4. 53. Sutton and Dicken's 
Caſe, Leon. 1 Part, f. 206. 1 Inft. 47. 229: 
Edwards againſt Omellhallum, March 64. James 
and Landon s Caſe, Cro. 27 Elis. f. 36. Leon. 
3 Part 210. Bulſt. 2 Part 41. 

- Note, That if a Demurtrer be made upon 


the Evidence, the Evidence” ought to be en- 


tred verbatim, Keilway 77. where in Account 
hs _— one generally as Baitiff,, the Evidence 


charged him ſpecially by Reaſon of his 


._ Tenure to ect, c. was upon Demurrer 


Account. 


Arreſt, 


| held not 


Matter of Surpluſag e ſhowed in Evidence 
ſhall not hurt.  Keihway 166. 

Iſſue was upon a Deviſe to 4. Harding and 
her Heirs, modo & forma, and the Will given 

in Evidence was, A. H ſhall have all my In- 
heritance, if the Law will allow it; and held 
ſufficient to maintain the Iſſue. Hob. 2. So 
upon Ne unques recei ver per Mains J. S. a 
Delivery ſrom J. D. by he — es of 
J. S. to the nn. Uſe, is good Evidence. 
H. 36. 86 


Iſſue whether th wer exken by a Capias ad, 


iat. at the Suit of B. and Evidence of a . 


King at the Suit of C. and then a Delivery of 
2a Capias ad ſat. at the Suit of B. to the She- 
riff, is good. Hob. 52 But a Taking upon 2 
Capias utlagat. or —_— pro fine, with a 
Prayer of the Plainti chat be he remain” for 
"oi rie 1 not. man 


In 


R rr DOE. > Ben. 
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it muſt be ſub pede Hgilli, or elſe the Judges 


Ch. 15. Of Demurrers upon Evidence. 4757 
In a Confimili caſu, where the Demandant Conſtmilicaſu. 

counts of an Alienation in Fee, yet the De- Subſtance. 

fendant ſhal!l make his Traverſe to the Alie- | 

nation modo & forma; and then the Deman- 

dant ſhall maintain the Iſſue by an Aliena- 

tion in Fee, or in Tail, or for Life, for the 

are all alike material. Hob. 105. — 

In an Aſſize, the Defendant pleaded the Warranty. 

Deed of the Brother of the Plaintiff with 

Warranty, a Deed of tbe Father with War- 

ranty, will not maintain the Defendant's Iſſue. 


Hob. 55. 


In an Action on the Caſe, for digging a Demurrer 
Hole in the Highway, into which his Gelding upon Evi- 


fell, fc. Upon Not guilty, this Evidence dence. 


given, Thar the Plaintift's Servant was driving 
the Plaintift's Gelding in the Way, and that 
by Reaſon of the Hole he fell, Ge. Upon 
which it was demurred, becauſe it was not 
proved that there was ſuch a Highway, or 
who digged the Hole. Rolle Chief Juſtice, 
That Evidence is no more than a ſpecial Ver- 4&ion fur 


dict, and it ought to find the Way and the Caſe. 


Hole digged, and all the Matter cor Jucing 

to the Iſſue, and therefore it is not good as it 

is, and a Venire de novo was awarded. Styie 

„ (OO bs e 29.7 
In Trover and Converſion, there was a Demurrer 
Demurrer joined upon the Evidence, and upon Evi- 
thereupon the Court directed the Jury to find dence. 
Damages for the Plaintiff, if upon the Argu- 

ment of the Demurrer, the Law ſhould be ad- 

judged for him ; and then the Parties defired 

the Jury might be diſcharged, and referred the 

Matter to the Judges, to determine the Law 

upon the Evidence: In this Caſe Rolle Juſtice, 

took this Difference: If a Record be pleaded, Record. 
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cannot judge of it; but it may be given in 
Evidence, and the Jury may find it, though 
it be not ſub pede figilli, And the Court ad- 
viſed the Parties for their own Expedition to 
let a Venire facias de novo be iſſued out, and 
to wave the Demurrer upon the Evidence, be- 
cauſe it was not good, nor could not bting the 
Matter in | Queſtion before them, that they 
might determine it; for one Party faith there 
is à Writ, and the other ſaith there is net a 
Writ, which is bare Matter of FaRt for the 
Jury to determine, and not for the Court; 


adnd the Demurrer ought to have been, whe- 
ther the Writ be good or bad, and ſhoufd have 
A dmitted that there was a Writ iel quel; and 


then had the whole Matter come legally be fore 
the Court, to wit, Whether the Evidence 
given to the Jury be ſufficient for them to find 
2 Verdict for the Plaintiff, upon the Iſſue join- 
ed, or not? For the Matter of Fact ought to 
be agreed in a Demurrer to an Evidence, o- 


+ +>). therwiſe the Court cannot proceed upon tbe 
Demourrer. And be ſaid, If a Deed be plead- 


ed, the Party muſt. ſhew it in Court; but in 
Evidence, it is not abſolutely neceſſary to ſhew 
it, if it can otherwiſe be proved to the Jury, 
and ſo it is of a Record; and concluded, that 


the Demurrer was not good, aud that there 
 -—# ought to be 2 Venire facias de novo to try the 


Matter again. Bacon Juſtice ſaid, there ought 
not to be'a Venire facias de novo, but that Judg- 
ment ought to be given againſt one Party, to 
wit, the Defendant, for ill joining in the De- 
murrer, to the Intent the Party that is not in 
Fault may be diſmiſſed; and the Parties here 
have waved the Trial per Pais, by joining in 


the Demurrer. - But Rolle anſwered, That ho 


Judgment at all could be given, for both Par- 
2 ties 


Ch. 15. Of Demurrers upon Evidence. 


ties be in Fault, one by tendring the Demur- 
rer, and the other by joining in it; and the 
| Defendant might have choſen whether he 
would have joined or not, but might have 
prayed the Judgment of the Court, whether 
he ought to join ? The Court adviſed to ſearch 
Precedents for a Venire facias de novo after 
Demurrer upon an Evidence; and if there be 
any, they hold that the ſame Jury ought to 
come again, and not another. Rolle (aid, if a 
Special Verdict be found inſufficient, a new 


Penire facias ought to iſſue; and he ſaw no 


Difference between that and this Caſe. right 
and Pindar's Caſe, Style 22 and 34, | 


477 


Where the Iſſue is not perſect, no Evidence Imperſe& ' 


can be applied, neither can the Juſtices of Nui Iſſue. 


prius proceed to the Trial of ſuch an Iſſue. 
As whether the Money be paid after the Date 
of the Obligation, and the Date was left out 
and did not appear in the Record. BProws 


2, 47- 


Note ; If there be. a Demurrer, yet there Pleas puis 
may be a Plea puis darrein Continuance ; and darrein Conti- 
if the Plaintiff take Iſſue, or demur to this ne. 


Plea, yet the Court mult alſo conſider of the 
firſt Demurrer; for if upon that ſtanding con- 
felled by the Demurrer, the Plaintiff could not 


have his Action, the Court cannot give Judg- 


ment 'for him, howſoever the latter Iſſue or 
Demurrer paſs. But otherwiſe if the firſt had 
been an Iſſue; for then nothing were confefled 
to his Prejudice, and then that had been utter- 
ly relinquiſhed by a ſecond Iſſue, or Demurrer, 
Hob. 18. with a Quære, &'c, When this Plea 


is pleaded, the Juſtices' of Nif prius cannot 


proceed to take the Inqueſt, neither can the 
Plaintift reply there, but in Bank. Bulſtr. 92, 
93. | 


1 „ 88 


Ch. 1 F. 


Of Averments. 


And in regard what may be averred, may be 
proved and given in Evidence, it will not be 
impertinent to draw a ſhort Scheme of Aver- 

ments, with which I will conclude. 
Averment To alter, qualify, or abridge the Operation 
had upon or of it, if there be any apt Words in the Deed, 
Bed. Whereupon to ground it. As a Grant to A. 
; the Son of B, and he hath two Sons of that 
Name, of the Manor of S. and he hath two 
Manors of that Name, which Son or Manor 
was intended may be averred. And ſo may 
_ Confidera- a Conſideration of a Deed that is beſides, 
non. but not that is againſt the expreſs Conſideration 
of the Deed; nor can any Thing againſt the 
Words of the Deed either inlarge or reſtrain ir. 
Nor can a Uſe againſt or beſides the expreſs 

Uſes, Uſes in the Deed; but where no Uſe is ex- 

preſſed, or incertainly expreſſed, it may; and 
alſo to reconcile a Fine, and the Indentures to 
lead the Uſes of the Fine. Lib. 2. 75. 
| _ But when a Deed is utterly incertain, no A- 
verment ſhall help it. As a Grant to one of 
the Sons of J. S. to two & Haredibus, Oc. 
An Eſtate to a Woman for her Life may 
Upon or a- be averred to be made for her Jointure, Dyer 
gainſt a Re- 146. lib. 3. 4. And that the Thing granted to 


cord. me by a new Name, is all one Thing with 
that which hath another, or an old Name. 
Dyer 37. 44- | 


A Thing that is againſt or beſides a Record, 
or any Thing that is within it, ſhall not be 
averred; therefore the Date of a Recogni- 
zance expreſſed to be taken at Dale cannot be 
averred to be taken at Sale. But ſuch an 
Averment as may ſtand with the Record wy 
* 1 9 : 


the Tenant in Tail. 


Ch. 15. Of Averments, 479 


be admitted. As that the Fine was before 


the Inrollment (being both in one Term, ) the A Fine taken 


Uſes of a Fine or Common Recovery may be by R. AMA. Eſq: 
averred; or what, or who was meant, where — 
there are two of a Name, Cc. Lib. 8. 155. 4 — 
The Heir in Tail cannot aver againſt a Fine the Ded. p. 
levied by his Anceſtors, That partes finis nihil the Record 
habuerunt, Lib. 3. 84, 85. Leon. 75, 76, Oc, not to be a- 
But when Tenant in Tail accepts of a Fine, wn we Er 
and grants and renders the Land by the ſame 0 
Fine, which is executory; there, if no Ex- Yely, 33. 
ecution be ſued in the Life of Tenant in Tail, Cro. 2 Part 
his Iſſue may aver Continuance of Poſſeſſion, II. 


Cc. in his Father; for this ſtands with the 


Fine, and the Acceptance of the Fine alters 


not the Eſtate. 3 

If a Man and his Wife ſel} her Land for 
Money, and after levy a Fine to the Vendee 
and his Heirs, it may be averred it was for 
Money, and ſo carry the Uſe to the Vendee, 
without any Declaration of Uſe, which other- 
wiſe would reſult to the Woman and her Heirs: 
And ſo other Uſes may be proved, than what 
are in an Indenture of Uſes ſubſequent to the 
Conveyance, Oc. Lib. 9. 8. 526. 

Tenant in Tail with Remainder in Tail to 


A. Reverſion in Fee to himſelf, bargains and 


ſells Land, &c. and levies a Fine to him with 
Proclamation, with general Warranty, The 
Conuſee infeoffs A. 3 

Reſolved, The Bargainee had an Eſtate de- 
terminable upon the Death of the Tenant in 
Tail, (and alſo the Reverſion in Fee, which 


the Bargainor had) and his Wife ſhall be en- 


dowed ; but this determines upon the Death of 


Reſolved, The Fine doth not diſcontinue the 


Remainder, for this duth not paſs any Eſtate, 


but 


Of Avermentr. Ki F: 


but this Eſtate of the Bargainee i is durable, Cc. 
ſo that it ſhall not determine until the Tenant 
in Tail die without Iſſue; and the Concluſion 
may be confeſſed and avoided. 

Reſolved, That Warranty doth not bar the 
Remainder ; for this was anr exed to the Fee 
ere c. and to the Reverſion in 
Fee, and doth not extend to the Remainder, far 
the Conuſee cannot inlarge, Cc. It is a Maxim, 


that a Warranty bars no rechold, which is 


in eſſe, Poſſeſſion or Remainder, &c. and not 
diſplaced beſore, or at the Time of the Warran- 
ty, although it be deveſted before the Deſcent. 
Reſolved, A Warranty cannot inlarge the 
Eſtate. 
Keſolved, The "Fat of the Conuſee 
was not 2 Diſcontinuance of the Remainder, 
becauſe he was not Tenant in Tail; ſo of the 
Grantee of totum ſtatum ſuum, &c. 
Reſolved, A collateral Warranty oy be gi- 
ven in Evidence,” and found by the 
The Chief Juſtice held, That by the Feoft- 
ment of the Conuſee, the Remainder was not 
dfplaced nor put to a Right, for his Fee-ſimp'e 
and his Fee determinate paſs; and the Fort 
ment, which in itſelf is not tortious, cannot be 
tortious to another. Otherwiſe it is when Te- 
nant for Life, or Remainder in Tail, & c. makes 
a Feoffment, for the Feoftment itſelf is tortious. 
Note; There are ſome Titles, to which a 
Warranty doth not extend; as in the Caſe of 
an Exchange, Condition upon a, Mortmain, 
Conſent to a Raviſher, Cre. for in theſe Caſes 
no Action lies, in which Voucher or Rebutter 
may be; neither ſball a Deſcent take away 
Entity in theſe Caſes, and cannot be diſplaced 
out of their original iner, Collateral Mar- 


6 


given 


= 
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given for this. But a Fine, &c. and five 
ears bar theſe Titles and Dower alſo, if an 
Action be not brought in Time. Seymour's 
Caſe, Lib. 10. 96. 

Buckler and Harvey's Caſe, Lib. 2. 55. 

- Tenant for Life leaſes for four Years, and after- 
wards grants the Lands to C. from Midjummer 
next for Life; after the Feaſt the Leſſee for Years 
attorns, then the Grantee enters and leaſes at 
Will; to which Tenant at Will the Tenant 


for Life levies a Fine come ceo, Cc. Remainder 


in Fee enters. 

Reſolved, The Grant was void, for an E- 
ſtate of Freehold cannot commence in futuro, 
and the Grant being void at the Commence- 
_—_ the. Attornment afterwards cannot make 

paſs ; and that the Grantee was a Diſſeiſor. 
Bur if the Grant had been good at the Com- 
mencement, and was only to have its Perfection 
by a ſubſequent Act, as by Livery upon a 
Charter of Feoffment: Cc. and the Grantee 
enter before the Perfection, he is not a Diſſei- 
. but a Tenant at Will. 

Reſolved alſo, If the Fine had lien levied 
to the Diſſeiſor himſelf come ceo, &c. he which 
had the Right of Remainder, may enter for 
the Forfeiture; for it was agreed, that the 
Right of a particular Eſtate may be forfeited, 
and Entry given to him who had but a Right. 
As if Leſſee for Vears be ouſted, or Tenant for 
Liſe diſſeiſed, and the Leſſee for Years brings 


an Aſſize, or the Leſſee for Life a Writ of 


Right, Cg. it is a Forfeiture. 


Reſolved alſo, Thar the Fine ba levied 


to the Tenant at Will, it is a Forfeiture, and 


he which had Right of Remainder may enter, 


and the Tenants for Liſe and at Will alſo ſhall 


Co 


be eſtopped to ſay, 271 partes finis nihil hab. 
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Againſt a 
Certificate. 
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' Of Averments. Ch. 15; 
Oc. and of ſuch Eſtoppels which are by Mat- 
ter of Record, and trench to the Diſheriſon of 
them in Reverſion, &c. they ſhall take Ad- 
vantage although they are Strangers to the Re- 
cord, for they are Privies in Eſtate. | 
Reſolved alfo, If the Diſſeiſee levy a Fine 
to an Eſtranger, the Diſſeiſor ſhall retain for 
ever; for the Diſleiſee againſt his own Fine 
cannot claim the Land, and the Conuſee can- 
not enter, for the Right of the Conuſor can- 
not be transferred to him; but by the Fine 
the Right is extint, whereof the Diſſeiſor 
ſhall have Advantage. But in Croke, x Part 
482. 13 Car. it was moved, If the Diſſeiſee, 
not knowing of the Diſſeiſin, levied a Fine 
ro a Stranger, whether that ſhould bar his 
Right, and move to the Benefit of the Dif- 
ſeiſor, according to Buckler's Caſe ; and ſaid, 
if admitted, it would be of very miſchievous 
Conſequence ; 8nd by two Judges held, Thar 
it ſhould not enure to the Benefit of the Diſ- 
feiſor, but to the Uſe of the Conuſor himſelf; 
for otherwiſe a Diſſeiſin being ſecret may be 
the Cauſe of Diſheriſon of any one who in- 
tends to levy a Fine for his own Benefit, for 
Aſſurance of his Lands upon his Wife and 
Children, or otherwiſe. 1 Inſt. 277. 
Not againſt ſuch Certificates as are a defini- 
tive Trial of the Thing certified, as the Biſhop's 
Certificate of Excommunication, Baſtardy, laws 
fal Marriage, &c. So Certificates of the Mar- 
ſhal of the Hoſt, which is a Trial; but againſt 
Certificates only of Information it may be: As 
againſt Certificates upon Commiſfion out of any 
Court, or of the Commiſſioners that affirm a 
Man a Bankrupt, which are not triable in a 
Courſe of Law, bat Informations, Lib. 7. 14. 
Lib. 8. 121. e ae 
So 


Ch. 17. C Averments; 4383 
So of a Return, if it is a definitive Trial Upon a Re- 
of the Thing returned, no Averment lieth turn. 
againſt it. As the Return of a Sheriff upon 
ſome Writs, as a Writ of Partition, Elegit, 
and of Hab. Corp. from a Mayor, &c. But if 
the Return is not definite, as upon a Reſcous, 
Cc. an Averment doth lie; and upon this you 
may go to Trial: So if there be a Return to 
endanger a Man's Life, or his Inheritance, an 
Averment may be had againſt it. Dyer 348. 
117. o it lieth againſt the Returns of Bailiffs 
of Franchiſes, ſo that the Lords be not preju- 
diced in their Franchiſes thereby. Goldsb. 129, 
139. pl. 23. | | 
In Action for a falſe Return, an Averment 
doth lie againſt the Sheriff's Return, Winch 
100. and ſo it doth in any other Action, than 
in that the Return was made. | 
Any Averment may be upon a Will, or any Upen or a- 
Part of it that may help to expound it; and of gaivft a Will 
fuch a Thing that may ſtand with the Will, g. 2 
and may be collected out of the Words. As lieth altho- 
which Son he meant, &c. Lib. 8. 31, 41. But they be un- 
no Averment againſt or beſides that which is der Seal of 
expreſſed in the Will, or which cannot be Court. 
gathered to be the Mind from the Words, nor 
of any Thing that doth not cohere with the 
Will; eſpecially if it be about Lands, as in 
the Lord Cheyney's Caſe, Lib. 5. 68. A Deviſe 
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to A. and the Heirs of his Body, the Remainder |) 
to-B. and the Heirs Male of his Body, on Con- + 
dition, that he or they, or any of them, ſhall not 1 
alien, &c. no Averment ſhall be taken to 3b 
drove by Witneſſes or other Evidence, that the | i | 
viſor intended to include A. within this 1" 


Condition, by the Words he or they; for the 1 
Conſtruction of Wills ought to be collected 25 1 
1i 2 | 


. + »Of  Hoermentss Ch. 153 
| of the Words of the Will in Writing, and not 
by any Averment or Proof out of it. 

Againſt It lies againſt the Rolls or Records of Coun- 


Court Rolls, ty-Courts, Hundred-Courts, Courts- Baron. As 
or upon that there is no ſuch Record, or it is not as it 


them. 


: is certified. 34 H. 6.42. 9 E. 4. 4. 

Aga ĩnſt com- No Averment or Proof is to be admitted 

e Pre- againſt common Preſumption, as that there 

8 n or ys more Rent behind, when the Acquittance 
of the laſt Rent was made. 1 Inſt. 373. Nor 
againſt common Reaſon, as that Common is 
appendant to a Meadow, or to a Meſſuage. 
Plow. 170. Lib. 4. 37. | 

Upon an A- If the Matter contained in an Award, and 


ward, the Matter in the Submiſſion do not agree, it 
will hardly be ſupplied by an Averment. Dyer 

242. 52. 1 f | 
Dam. ”: lf the Defeazance of a Recognizance be 


dated before the Recognizance, it may be 
averred to be delivered at or before the Time 
of the Recognizance entred into. Perkins 
_ Caſe, 147. 
Things apparent or neceſſarily intendable by 
Law, need not be averred: Manfeſta non pro- 
batione indigent : Quod conſtat clare, non debet 
veri ficari. Lib. 11. 25. Plo. 8. e 
De viſe. Chief Juſtice Anderſon held, Godbolt 131. 
That if one devife Lands to the Heirs of J. S. 
and the Clerk writes it to J. S. and his Heirs, 
that the ſame may be holpen by Averment, 
becauſe the Intent of the Deviſor is written, 
and more; and it ſhall be naught for that 
which was againſt his Will, and good for the 
Reſidue. But if a Deviſe be to J. S. and his 
Heirs, and it is written but to the Heirs of 
J. S. there an Averment ſhall not make it 
good to J. & becauſe it is not- in Writing, 
which the Law requires} and ſo an Averment 
2 to 


Ch. 15. 
to take away any Surpluſage is good, but not 
to increaſe that which is defective in the Will 
of the Teſtator. But with Submiſſion, if the 
Law ſhould admit of ſuch A verments, it would 
be as miſchievous one Way as the other, and 
no Man could know by the Words of the 
Will, what Conſtruction to make, nor what 
Advice to give; but this ſhall be controuled by 
collateral Averments out of the Will, and inſtead 
of proving the Teſtator's Will, it would be the 
| aba et it. 7 51 | oy 
If the Partition be by Writ, although it be Partition. 
unequal, yet it ſhall not be avoided by Aver- | 
ment, bur: ſhall bind the Feme Coverts. And 
ſuch Averment againſt the Return of the She- 
riff ſhall not be good. 1 IIſt. 171. TW 
A valuable Conſideration in a Bargain and Conſiderati- 
Sale not expreſſed, may be averred. 2 Inſt, on. 
A Conſideration which conſiſts with the 
Deed, and not repugnant, may be averred; 
as in a Bargain and Sale, if a particular Con- 
ſideration be expreſſed, and the general Clauſe. 
of other good Cauſes and Conſiderations, or with- 
out that general Clauſe, yet other Conſidera- 
tions may be ſhewed : So if the particular Con- 
ſideration be Love and Affection, yet Payment 
of Money may be ſhewed: So a precedent In- 
tent of Uſes, and to levy a Fine, may be ſnew- 
ed to guide the Uſe of the Fine. Roll. Tit. 
Uſes, 7959: 56s 
As if I covenant by Deed to purchaſe Land, Uſes, 
and then to levy a Fine, or make a Feoftment 
thereof to the Uſe of another, and afterwards 
urchaſe and levy a Fine, or make a Feoffment, 
this Uſe ſhall riſe; for the Deed is an Evidence 
of the precedent Intent, and the Uſes of a 
Eine or Feoftment may be directed by the pre- 
8 1. 113 | cedent 
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486 Of Averments, Ch. 15. 
cedent Intent, and yet ſuch Intent is coun- 
termandable. But a Covenant to purchaſe 
and ſtand ſeized of Lands to Uſes, ſhall not. 
raiſe the Uſe after the Purchaſe, becauſe the 
Uſe is to raiſe by the Deed, and at the Time 
when the Deed was made, there was no Eſtate 
in che Land.: Hi. 

So if one Joint-renant covenant to ſtand 
ſeized of his Companion's Part, if he ſurvive, 
yet no Uſe ſhall riſe if he did ſurvive, becauſe 
at the Time of the Covenant, he could not. 

- grant nor charge the Land. Lid. 

Fine fur Grant *Tis true that a Fine ſur Grant & Render, 
& Render. unleſs it be in fpecial Caſes, cannot be averred 
by Parol to be to any other Uſe or Intent than 
What is expreſſed in the Fine, Feoffment, or 
other Conveyance : But there is a Diverſity 
betwixt a Uſe and Conſideration; for when a 
Fine, Feoffment, or other Conveyance, im- 
port an expreſs Conſideration, a Man may aver 
by Word another: Conſideration, which may 
ſtand with the Conſideration expreſſed ; but 
the Parties cannot by Parol aver any other 
Uſe than is contained in the ſame Conveyance. 
Alſo no Averment ſhall be againſt the Conſide- 
ration expreſſed : But yet in ſome Caſes a Fine 
ſur Grant & Render may be ruled and directed 
in Part by Averment per paro/: And this is 
when the original Bargain and Contract be- 
twixt the Parties is by Indenture or other 
Deed; as where it is agreed by Indenture, that 
a Fine ſhall be levied of certain Lands, by the 
Name of a certain Number of Acres, 'to divers 
Perſons, and that they ſhall grant and render 
the Land again in Fee-ſimple, which ſhall be 
to certain Uſes, the Fine is levied of the 
Land; but there is ſome Variance betwixt the 
Number of Acres comprized in the Fine; or 

6 the 
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the Fine is levied to one of the Parties only, 
who grants and renders the Land, ſo that 
there is a Variance betwixt the Covenant and 
the Fine, either in the Number, Time, or Per- 
ſon, Oc. yet this Fine ſhall be averred to be 
to the Uſes in the Indentures. For the In- 
tent of the Parties, and the Subſtance and 
Effect of their original Bargain and Agree- 
ment, is chiefly to be regarded in all Con- 
veyances; and therefore the Law allows an 
Averment by Parol, to reconcile the Fine and 
Indentures, although this Sort of Fine im- 
ports a Conſideration in itſelf, and regulaily 
by a naked Averment by Parol cannot be a- 


verred to be to any other Uſe or Intent, than 


is compriſed in the Fine itſelf; but by Deed it 
may be. Lib. 2. 77. | | 


And although a Fine be of fo high 2 Na- 


ture, that it will not permit naked Aver- 


ments againſt the Purport and Conuſance of 


the Fine; yet when the Law requires one of 
Neceſſity, and for Conformity. to join with 


another in a Fine, the Law permits to ſhew 


the Verity of the Matter, to avoid Prejudice 
and Confuſion. As where Baron and Feme 
an Infant levy a Fine, which is reverſed for 
the Nonage of the Wife, the Baron and Feme 
ſhall have Reſtitution preſently, and the Co- 
nuſee ſhall not detain this during the Co- 


verture ; for all the Eftate paſſes from the 


Feme, and the Baron joins for Neceſſity and 
Conformity; and therefore the Law permits 
that the Verity of this ſhall be ſhewed, and that 
the whole Eſtate ſhall be reſtored to the Wife, 
during the Life of the Husband. Worſely and 
his Wife againſt Charnock, 30 & 31 Elix. Lil. 
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Note; The 
Chapter of 
Vordids 
gives much 
Light to 
know what 
Evidence 1s 
good, and 
what not. 


| Of Averments. Ch. 15. 

What may be averred contra & præter Re- 
cords, Fines, Recoveries, Deeds, Wills, Cc. 
is very requiſite for a good Practiſer to be 
ready in, and therefore I have here given this 
Taſte, referring him to the Books at large, 
where he may ſee what Averments he in Re- 
mainder, the Heir in Tail, the Wife, her 
Heirs, Eſtrangers, Privies, Parties, &c. may 
have to Fines, Recoveries, Cc. Lib. 1. 76. 
Lib. 2. 77. Lib. 4.71. Lib. 9. 140, 141. Lib. 
2. 55. Lib. 2. 88. Lib. 10. 50, 96. Lib. 3. 51, 
88. Lil. 4.74, GM. 8 

The Knowledge of Evidence is ſo benefi- 
cial and neceſſary for all Practiſers in the Law, 
that none can know too much, be too well 
verſed, or too oſten converſant in it. There- 
fore to compleat this Treatiſe, eſpecially in 
this Particular, I have drained the Law Books 


of all, or the moſt principal Caſes relating to 


it; and have added ſome Obſervations very fit 


for the Unlearned to know; and I hope not 


fit for the Learned to reject. . 
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FF, the Principal be acquitted,” or ponent 
only of Manſlaughter, or - ſe Defendendo, 
or before Attainder bath his Clergy or Par- 
don, or die, the Acceſſary ſhall not be ar- 
raigned. So if the Principal ſtand mute. a 
F. C. 221. © 
2. If the Principal appears not, the Acceſ. 
aß ſhall not be tried, er he will. Ibid. 
35.45 20 4: 
3. Where a new Felony i is made by Statute; 
it ſeems that there is no Acceſſary, unleſs ſpe- 
cially enacted. Ibid. 223. ere, for Co. 3 Inſt. 
72. is otherwiſe. © 
. A Man being acquitted as Principal, can- 
not be oy as Acceſlary ; but if _accquit- 
ted as Acceſſary, he may be 0 as Prin- 
cipal. id. 224. 
5. Where there are two Principals. and one 
Accellary, if one of the Principals be found 
Not 'guilty, the * is diſcharged.” Co. 
2 Inſt. 183. Ras, 
Buy 1 Anng, cap. 9. it was enacted, That if Acceſſary to 
the Principal be convict of Felony, ſtand be tried 
mute, or challenge peremptorily above twenty when the 
Jurors; the Acceſfary may be proceeded againſt Principal is 
ef 2 fuch principal Felon had been attainted, * 1 
» admitted to 


hs fach” Principal Felon be ad- his Clergy. 
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azo Brief Obſeroations relating Ch. 16, 
0 mitted to his Clergy, pardoned or otherwiſe 
| delivered before Attainder. EN 

And ſuffer as Such Acceſſary being convicted, or if he 

If the Prin- ſtands mute, or challenge as aforeſaid, ſhall 

_—_ BT” ſufter as if the Principal had been attainted. -- 
By 5 Anus, cap. 31. it is enacted, That if 

Receiversof any Perſon ſhall receive or buy knowingly 

Felons or any ſtolen Goods, or knowingly harbour or 

— Goods conceal Felons, he ſhall be taken as Acceſſary 
eemed Ac- 8 1 

ceſſaries. to the Felonies, and being convicted ſnall 

offer Death as a Felon... - + . -, 

Such Acceſ- If the principal Felon cannot be taken, ſo 

ſaries may be as to be convicted, yet the Perſon buying ſtolen 

r Goods, or receiving a Felon knowingly, may 

| Principal is be proſecuted for a Miſdemeanor, to be puniſh- 

taken. ed by Fine or Impriſonment, or other corporal 
Puniſhment, as the Court ſhall think fit; 
which ſhall exempt. the Offenders from being 

puniſhed as Acceſſary, if the Principal be after 

CPP | | 
Vide Attainger 3. Bar 1. * 


Accuſation. 


1. By the Statute 37 E. 3. c. 18. Promoters 

of Suggeſtions to the King were to incur the 

Pain which the Accuſed ſhould ſuffer, in caſe 
the Suggeſtion hold not; but that Clauſe was 

repealed by 31 E. 3. c. 9. and the Penalty 

changed into Fine and * and Da- 

mages to the Party grie ved. „ 


— 3 , . 
G5 . 241 4 fi 
i08. 
. * 


1. Action lies after Trial and Acquittal (of 
-»- Felony) for unjuſt and malicious Proſecution. 
| 400 J. Damages were recovered in the Com- 

mon Pleas after Trial in the King's ** 


Ch. 16. #0 Trials in capital Caſes; 
The Caſe of the five Frenchmen. Vide Lord 
Hoellis's * . , 


Appeal. 


1. An A al for the Death of her Huſ- 
band is proſecuted ia the Office of Civil Pleas 
in the King's Bench, and not in the Crown- 
Office ; and the Woman may proſecute by 
Attorney, made by Warrant under Hand and 
Seal, acknowledged by the Party in Court, 
or proved by Witneſſes. 2 gooey 210. Murren 
and Verdon. 

2. Principal or Acceſſary in "Murder being 
acquitted within a Year and a Day after the 
Fact, the Juſtices ſhall not let them go at 
large, but either remand them to Priſon, or 
bail them till the Year and Day be up, in which 
Time the Wife or next Heir of the Party ſlain 
(whether the Offender be attaint or acquitted) 
may proſecute their Appeal, in caſe the Be- 
nefit of Clergy hath not been allowed. The 
Appellant muſt commence the Appeal in pro- 

Perſon, but may after appoint an Attor- 
ney to proſecute it (ſave only in ſuch Caſes 
where Battle lieth). Star. 3 H. 7. 6. 1. ſect. 15. 


& infra. 


3. No Man ſhall be taken or impriſoned 


n the Appeal of a Woman for the Death 
of — other than her Husband. Mag. Chart. 


c. 34. ; 
_ Vide bone. Criminis 1. "i 


Arrai gument. 


= A — at the Time of his Arraign- 
ment ought not to be in Irons. Hale P. C. 212. 


Quare. 


2. After 
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Brief Obſervations relating Ch. 16. 
2. After an Attainder of Felony, the Priſoner 
may be arraigned of Treaſon. 76:4, 231. | 
3. When the Defendant hath pleaded to the 
Indictment, Not guilty, the Clerk on Behalf of 
the King, or his Attorney General, by Way of 
Replication, ſays, Culprit, i. e. Culpriſt, which 
is an Averment of his Guilt; and a taking of 
Iſſue thereupon, as much as paratus eſt veri fi- 
care quod Culpabilis eſt; the like as in Civil 
Actions, & hoc paratus eſt werificare, priſt in 
French fignifying the ſame with paratus in 
Latin; then the Priſoner being demanded how 


he will be tried, anſwers, By God and the 


Country, which is the ſame with a Rejoinder 
and joining Iſſue in a Civil Action, concluding 
& de hoc ponit ſe ſuper Patriam. So that 
upon all Arraignments, there is a Formality of 
Pleading obſerved, | in Effect the ſame as in 
ads Yo 4195 ö SH adv ric 


2, © Arreſt of Judgment. 


C70 734 1 fs wed 9a f | : | * 
1. Four Days are regularly — move 
in Arreſt of Judgment; but the Court may 


enlarge the Time if they pleaſe, and according; 


y eight Days were given to Oates. Oates's 2d 
% e oy. a e e x 
2. Of old Time the Party convicted had at 
leaſt thirty Days, to ſhew ſome Matter to ar- 
reſt Judgment, which now (ſays Sir Ed. Coke) 
is gone i# diſſuetudinem; and great Expedition 
is now made in Pleas of the Crown concern- 
ing the Life of Man. Sed de morte hominis 
nulla eſt cunctatio longa. Co. Lit. f. 134. b. 

gs 1+ 41d Yo em 6 Wah ee 
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Attainder. 


15 Attainder may be falſified by the Party; 
by Writ of Error; or by others, as a Purcha- 
for in ſome Caſes, if he purchaſed before the 
Attainder, and after the Time of the N 
ſuppoſed. Vide Hale P. C. 270. 

2. If the Attainder was by ſuch as had no 
good Commiſſion, the Party himſelf may fal- 
iy. Id. ibid. 


3. Principal is attaint, and chen the N 


ſary; Principal reverſes his Attainder, the At- 


tainder of the Acceſſary is ipſo fatto avoided. 


Id. ibid. 

4. Attaint of Treaſon, and then the Trea- 
fon is pardoned by Act of Parliament, the 
Party or Heir ſhall ally bid. 271. 


} 


——_— —_— 
" | i Fas. a Af L 6 


Bail. 


Box the Statute of 31 Car. 27 "Git 2.2 Writ 
of Habeas Corpus may be granted in 
vids Time by the Lord Chancellor, or 
any judge or — of the Coif, returnable im- 
mediate, who are impowered to bail the Pri- 
ſoner (if bailable) to appear at the King's Bench 
the next Term or Aſſizes, Oc. Set. 3. The 
Priſoner who wilfully neglects two Terms, 
ſhall not have the Benefit of a Habeas Corpus 
in the Vacation Time, Sect. 4. Perſons com- 


mitted for Felony or Treaſon, if not (upon 


their Petition in open Court, the firſt Week 
of the Term, or firſt Day of Seſſions, &c.) in- 


diced the next Term or Seſſions, &c. ſhall be 
bailed, unleſs it appear by Oath, That the 


| Witneſſes for the King cannot be > produced ſo 
ſoon 5 


* . 
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Brief Obſervations relating Ch. 16. 
ſoon; and if not indicted the ſecond Term or 
Seſſions, Cc. he ſhall be totally diſcharged, 
— 7. If the Lord Chancellor, or any of the 
aforeſaid, ſhall in the Vacation Time, 
. View of the Copy of the Commitment, 

or Oath made that ſuch Copy was denied, 
_ a Writ of Habeas Corpus; he ſhall forfeit 
to the Priſoner or Party grieved 500 J. Setct. 10. 
Sheriff or Officer neglecting or refuſing to 
obey the Writ, or to deliver a true Copy of 
the Commitment within fix Hours after De- 
mand, ſhall forfeit to the Priſoner, for the 
firſt Offence 1007. for the ſecond Offence 
2001. and loſe his Office, Se&#.5. (unleſs the 
Commitment be for Felony or Treaſon plain- 
ly and ſpecially expreſled in the Warrant of 
Commitment). 

2. Perſons taken for the Death of a Man, 
or by Command of the King or his Juſtices, 
Perſons outlawed, abjured, Provers, and ſuch 
as are taken in the Manner, Priſon-breakers, 
T hieves openly defamed and known, Appel- 


lees by Provers, (during the Life of ſach Pro- 


vers) Houſe-burners, Counterfeiters of the 

King's Seal or Coin, excommunicated Per- 

ſons, and Traitors, are not repleviable (or 

bailable) by common Writ, or without Writ. 

Wiſim. 1. (3 E. 1) c. 15. Vide Hale P. C. 98. 
infra. 

3- Perſons guilty of Larceny by Inqueſts 
taken beſore Sheriffs or Bailiffs, or of } Petty 
Larceny not before detected, or acceflary 
unto any Felony, or only guilty of ſome 
Freſpaſs, for which he ought not to loſe Life - 


or Member, are bailable by good Sureties, 


Stat. ubi ſup. To bail thoſe who. are not 


bailable, and refuſe to bail thoſe. who are, is 


Ch. 16. 0 Trials in capital Caſes. 
puniſhable by Fine and Impriſonment. Stat. 
ubi ſupra. Hale P. C. 97. 5 
| 4. Yet the Court of King's Bench has bailed 
one indicted for Murder at the Quarter-Seſ- 
| ſions in Suſſex, the Indictment being removed 
by Certiorari into that Court, after he had 
been arraigned, and pleaded Not guilty. The 
Bail were ſour ſufficient Perſons, Corpus pro 
Corpore. Farrington's Caſe, Mich. 34 Car. 2. 
2 Jones 222. a 
5. Juſtices of Peace cannot bail but where 
they have Cognizance of the Cauſe, and 
therefore if a Man be taken upon a Proceſs of 
Rebellion out of Chancery, they cannot bail. 
Aa | 6 Wo 
6. By the Statutes of 3 H. 7. c. 3. and 
i & 2 Ph. & M. c. 13. two Jultices of Peace 
are impowered to bail in Caſe of Felony. Hale 
P. C. 105. | _ 
J. A Bail for a Priſoner cannot be a Wit- 
neſs for him, unleſs the King's Counſel con- 
ſent. Hambden's Trial 32. 
8. By Stat. 1 V. & M. Seſſ. 2. c. 2. it is de- 
clared and enacted, (inter alia) That exceſſive 
Bail ought not to be required, nor exceſſive Fines 
impoſed, nor cruel and unjuſt Puniſhments in- 
flicted, and that all Grants and Promiſes of 
Fines and Forfeitures of particular Perſous before 


Conviction are illegal and void. 
Vide Appeal 2. 


Bar. 


1. Where a Man is convi& upon an Indict- 
ment of Manſlaughter, and hath had his 
Clergy, this is a Bar to an Appeal after 
brought, though it be of Murder, for the Fact 
is the lame. Hale p. 2. 247. 


Baron 


— 
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"Baron. Peer. \ 


1. A gr of the Realm being a Witneſs, 


fits cover'd after his Evidence is over. So alſo 


where he hath been a Party in Treaſon, if he 
hath his Pardon. Hamb. Trial 17. 

2. Evidence againſt the Honour of a Peer of | 
the Realm who gives Evidence for the King, 
thereby to render him incredible, as to make 
him an Atheiſt, Cc. not admitted. Hamb. 
Trial 37, 38. | | 

Vide 1 16. Clog 4 + 


——_— 


Challenge. . i - 


Pie may challenge peremptorily in 
Capital Caſes, Where his Life is con- 


cerned, but not in leſſer Offences. . Reading 


Trial 8. | 
2. Allowed for a good Cauſe of Challenge 


to one of the Petty Jury, if he hath been of 
the Grand Jury that found the Bill. Oates's 
1/t Trial 1. 

3. In Treaſon the qo Co Wa. 7 may 
challenge thirty-five; and therefore there is a 
Return generally of ſixty: or Eighty, and when 
he has challenged as many as he pleaſes,” the 
twelve Men that ſtand next are co be of the 
Jury. Lord Ruſſel's Trial 31. 

Peremptory Challenge is not allowable, 
but where the Life of Man comes in Queſtion. 
At Common Law he might have [challenged 
peremptorily thirty-five, that is under three 
ſull Juries; if he challenged above, he ſhould 
be r But by the Saat. 22 H. 8. c. 4. made 


413 per- 
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perpetual by 32 H. 8. c. 3. it is reduced to 


twenty; and if he challenge above twenty, he 


ſhall not be therefore hanged, but his Challenge 
ſhall be over - ruled, and put upon his Trial: 
Yet for Hale P. C. 259. But in Caſe of 
Treaſon, or Petty Treaſon, the Challenge of 
thirty-five is reſtored by Stat. 1 & 2 Ph. & M. 
o, Hate P. C. . | 

Vide Mute 1. 


Clergy. 


1. Where Clergy is allowable, it is to be 


allowed as well where the Party is convict by 
Confeſſion, as by Verdict, and where he ſtands 


mute. Hale P. C. 23D 1 : | 


2. One admitted to his Clergy ſhall, not- | 


withſtanding his Purgation; anſwer for other 
Offences formerly committed, Stat. 8 Elix. c. 4. 
Before, (by Reaſon of the Stat. 25 E. 3. 5. 
which ſays, a Clerk ſhall be arraigned of all 
his Offences at once), Auterfoits convict and 
Clergy had been a Bar to an Arraignment of 
any other Felony, though not within Clergy. 
Hal P. C. 49. $ FF TE 2 
This poſſibly may be the Occaſion of that 
Error, which the leſſer Criminals at the Old 
 Baily ſo often uſe, when they plead Guilty to 


this and all other Felonies within the Benefit 


of Clergy ; though they are as often told they 
can plead only to what they, are indicted. 

3. None ſhall have the Benefit of Clergy 
twice, unleſs he be really, in Orders. Stat. 
4H. 7. c. 13. Hale P. C. 239. | 

| Eccleſiaſtical Perſons being convict of 
Manſlaughter, and having their Clergy, ſhall 
not be burnt in the Hand, propter ordines, 
Hob. 288, 294. Neither ſhall a Baron of this 


LK - Realm, 
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Realm, in the like Caſe, be burnt in the 
Hand, propter honorem. Stat. 1 Ed. 6. c. 12. 
Jeck. 14. 4 

5. The King may pardon Burning in the 
Hand after Conviction, and that as well in an 
Appeal as upon an Indictment: And the 
Burniog being pardoned, he ſhall be delivered 
out of Priſon of Conſequence. Co. Rep. J. 5. 

F 50. Biggin's Caſe. PR Bt 
S. A Man diſcharged of Burning in the 
Hand fhall be immediately diſcharged of his 
Impriſonment. Co. ubi ſup'. Yet the Juſtices, 
if they ſee Cauſe, may detain the Party in 
Priſon for ſome Time, not exceeding a Year. 
Stat. 18 Eliz. c. 7. ſett. 2, 3. | 
Women to 7. By the 3 & 4 V. & M. 9. it was enact- 
have the Be- eq, That if a Woman ſhould be convicted of 
nefirof Cler- any Offence, for which a Man gh have the 
ow Benefit of his Clergy; upon ber Prayer to 
have the Benefit of this Statute, Judgment of 
Death ſhall not be given "againſt her, but ſhe 
ſhall ſuffer the ſame Puniſhment a Man ſhould 
ſuffer in the like Caſe. a (815 
Perſons 8. Ry the ſame Statute, Clergy was taken 
breaking .] ·y from ſuch as ſhould break any Dwelling- 
— houſe, Shop, or Warehouſe thereunto belong- 
nd ending ing, of therewith uſed in the Day-time ; and 
the Value of felonionſly take away Money or Goods to the 
55. excluded Value of five Shillings, tho' no Perſon were 

Clergy. therein. OF DIC , F 
Perſonsfteal- 9. By 10 & 11 V. 3. cap. 23. it was enact- 
ing the Value ed, That all Perſons who by Night or Day af- 
of 55, out of ter the 20th Day of May 1699, ſhould in any 
Werchoufe, Shop, Warebouſe, Coach-houle or Stable, pri- 
Se. though vately and feloniouſly ſteal any Goods, Cc. to 
not broke o- the Value of five Shillings, though ſuch Shop, 
pen, are ex- &c. were not broke open, and whether the 


= Cler- Owner or any other Perſon were or were not 
=_ | -v Mn in 
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in ſuch Shop, c. And whoever ſhall aſſiſt 
in the committing ſuch Offence, being thereof 
convicted, ſhall loſe the Benefit of Clergy. 
10. By 5 Anna, cap. 6. If any Perſon ſhall Reading ta 

be convict of ſuch Felony, for which he ought ken a way. 
to have the Benefit of Clergy, and ſhall pray 
the Benefit of this Act; he ſhall not be re- 
| quired to read, but ſhall be puniſhed as a Clerk 
convict. . 

11. By 12 Anne, cap. 7. Perſons ſtealing Perſons ſteal - 
Money or Goods to the Value of 40 5. out of ng yy Vas 
any Dwelling-houſe or Out-houſe thereto be- _ pes ” 
longing, though ſuch Houſe or Out-houſe are Dwelling- 
not broke open, they and their Accomplices houſe ex- 
are excluded the Benefit of the Act which cluded Cler- 
comes in the Room of Clergy: Provided it do kb): 
not extend to Apprentices under fifteen Years Not to ex- 
of Age, who rob their Maſters. Perſons get- tend to Ap-! 
ting into a Houſe by Day or Night, with an ger HH 
Intent to commit Felony, who in the Night- — 
time ſhall break the ſaid Houſe to get out, of « Houſe, 

ſhall be deemed guilty of Burglary, and ex- excluded 
cluded the Benefit of Clergy. id. ; Clergy. 


Commitment. 

1. People apprehended upon Suſpicion of 
| Robbery, and had before a Juſtice, ought not 
to be committed without Oath. Lord Holis's 
Narr of the Trial of five French Gentlemen, 

48. Et: | | 

| Fg 4 Subjects of this Realm committed for any 
Crime, ſhall not be removed into Cuſtody of 
any other Officer, unleſs by Habeas Corpus, or 
ſome other legal Writ in due Courſe of Law, 
or in Caſe of Fire, Inſection, or other Ne- 
ceſſity. Stat. 31 Car. 2. c. 2. ſect. -H. 


„„ 3. No 


s 
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3. No Perſon, who ſhall be delivered or ſet 


at large upon any Habeas Corpus, ſhall be again 
re-committed for the ſame Offence, by any 


| Perſon or Perſons whatſoever, other than by 


the legal Order or Proceſs of ſuch Court where- 
in he ſhall be bound by Recognizance to ap- 
pear, or other Court having Juriſdiction of the 
Cauſe. Stat. 31 Car. 2. c. 2. (ef. 6. 
4. No Subject inhabiting in this Realm, 
ſhall be ſent Priſoner into Scotland, Ireland, 
Jerſey, or any foreign Parts, except Perſons 


[: contracting to be tranſported, or Felons pray- 


ing Tranſportation. 31 Car. 2. c. 2. ſed. 1 2, 
13, 14- | | | 


Confeſs. v. Overt-Af 5. 


1. Parties have ſometimes confeſſed them- 
ſelves Guilty, falſly. The Caſe of Harriſon 
of Campden in Glouceſterſhire, who appeared 
alive many Years after three had been hanged 
for his Murder, one of which confeſſed. Alſo 


the Truth of Witches Confeſſion againſt them- 


felves hath been often doubted ; it ſeems there- 
fore that there ought to be good Circumſtances 
concurring. | 
«Copy. | 
1. Copy of Iadictment, or Counſel, in Caſes 
of Treaſon, not grantable by Law. Sidn. 


Trial 7. And this, notwithſtanding 46 E. 3. 
which (as Mr. Sidney alledged) provides that 


tout gents ſhall have a Copy of every Record. 


Tbid. 9, 10. | | 
2. But now by the Stat. 7 W. 3. c. 3. Every 
' Perſon accuſed or indicted for High Treaſon, 


whereby any Corruption of Bloud may be 
* { made, 


Ch. 16. to Trials in capital Caſes. 
made, or for Miſpriſion of ſuch Treaſon, ſhall 
have a Copy of the whole Indictment (but 
not the Names of the Witneſles) five Days at 

leaſt before the Trial ; his Attorney or 
requiring the ſame, and paying Fees for: Nei 
ting, not exceeding 5 s. 

3. Alſo by the ſaid Statute, ſuch Perſon ſhall 
have a Copy of the Jurors who are to try . 
at leaſt two Days before the Trial. 

4. Before the ſaid Statute, the Priſoner might 
Not have a Copy of the Indictment, but was 
ſometimes indulged a Copy of the Panel, tho 
it was not his Right. Lord Rufſe/'s Trial 


29, 30. 
Counſel. 


1. In collateral Matters, any one may be of 
Counſel with the Priſoner, without Aſbgnment. 
2 Jones Rep. 180, O Carny's Caſe. 

2. Priſoner hath not Counſel in Treaſon, 

becauſe the Proof muſt be plain, Colas: Trial 
17. Co. 3 Inſt. 137. 

3. In thoſe Caſes where a Man can * 
no Counſel, (as Treaſon, &c.) the Court is 
of Counſel for him; but where he may have 
Counſel the Judges are not of Counſel for the 

Priſoner. Oates's 1/t Trial 66. 

4. Counſel in Treaſon not grantable, ex- 
cept in ſome ſpecial Point of Law ; there Coun- 
fel may be granted. Sid. Trial 7. Co. 3- daft 
23% 

* But now by the Statute of 7 V. 3. c. 3. 
If any Perſon indicted for High Treaſon, 
whereby any Corruption of Blood may be 
made, or Miſpriſion of ſuch Treaſon, ſhall de- 
fire Counſel, _ Court before whom he ſhall 
be tried, hall aſſign him ſuch Counſel as be de- 

Ik; ſires, 
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ſires, not exceeding two, who ſhall have free 
Actceſs to him at ſeaſonable Hours. | 

6. A Priſoner indicted, and demanding Coun- 
Fel, and having it, if he refuſes to plead as 
his Connſel adviſes, Judgment ſhall go againſt 
him as his Crime requires. 3 Cro. 175. Jeffe's 
Caſe. a, 

7. What the Priſoner may alledge to obtain 
Counſel as to Matter of Law, ſee Co. 3 Inſt. 
137. viz. Such Matters as may make the Pro- 
ceedings erroneous, and of ſuch it is lawful for 
any Man then preſent in Court, to inform the. 
Court. Co. 3 Inſt. 29 & 137. OY 


County. 


1. In Trials of Treaſon, it is not material 
that the Fact be proved to be done in the 
particular Pariſh laid in the Indictment, it is 
ſufficient if proved to be done in the County, 
in 25 other Pariſh, Charnocł s Trial 71 & 
191. a 
Vide Place 1. Trial 11, 12. 


14 808 — "OY MM 


| 
| 
| 


Defence. 


1. DVV. Williams, in all Cafes where a Per- 
D fon ſwears directly againſt a Defendant, 
the Defendant, or his Counſel, (in Cafe the 
Cauſe admits of Counſel) muſt endeavour to 
ſhew from Circumſtances ariſing out of the i. 
Fact, and farther Circumſtances attending the 
Fact, and by probable Arguments, and rea- 
ſonable Inductions out of the Evidence, that 
the Deſendant is Not guilty: This where * 
i re 
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rect Evidence of bis [onocence cannot be had, 
—— s Trial 19. 


. Vids Plea. 
Depoſttions. 


I. In Trial for Murder, Depoſitions taken 

before the Coroner may be read for Evi- 
dence, if the Party be either dead or beyond 
the Seas. Secus, Depoſitions taken before a 
Juſtice of Peace, 2 Jones Rep. 43. yet Hale 
P. C. 263. ſays, Depolitions before a Juſtice 
may be read; but in Prudence, the Juſtice or 


his Clerk ought to be ſworn to the Truth of 


the Examinations. 


8 


Evidence. 


1. A Witneſs may make uſe of Notes to 
refreſh his Memory, but his Teſtimony 


muſt not be meerly to read them. Coleman's 


Trial 48. | 

2. A Man may give Evidence, 8 he 
be ſworn of the Jury. Reading's Trial 11. 
3. Printed Trials not allowed to be cited 
for Evidence. 5 Jeſ. Trial 45. Langhoru's 
Trial 1.7, 50. 

4 Hearſay, or a Report of what another 


Man ſaid, is no Evidence againft a Priſoner. 


Lang. Trial 22. Lord Ruſſel's Trial 48. 
3 An Approver (who is one that confeſ- 
5 Wald guilty of a Felony accuſes ano- 
cer of the me Crime) hath a Penny a Day; 
by North Chief Juſtice, to ſhew that Oates 
ia Bedhows's Maintenance from the King was 
Kk4 no 
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no ObjeQion againſt their Evidence. Lang. 
Trial 27. nne 

6. A Copy of a Record in the Lord's Houſe 
would not be admitted to be given in Evidence 
at Langhorn's Trial, (p. 44.) nor was he al- 
lowed to prove by Witneſſes what Oates had 
affirmed in Relation to him at another Trial. 
Lang. Trial 45, 49. 1 

7. The Journal of the Houſe of Commons, 


no Evidence; becauſe they have no Power to 


give an Oath, but the Proceedings of the 
Flouſe of Peers are Evidence, becauſe that is 
a Court of Record, By Jeffreys Ch. Juſtice, 
Oates's 1ſt Trial 55. An Order of Court-Ba- 
ron no Evidence, otherwiſe the Judgment of 
a Court-Leet. 1d. ibid. | 55 

8. If a Witneſs be ſworn to a particular 
Thing, 2nd ſpeak to another Matter which he 
was not ſworn to give an Account of, this can 
never be Evidence; by Jeffreys Chief Juſtice. 
Oates's Iſt Trial 65:.... | 1 : 

9. Hearſay is admitted for Evidence where 
jt is to eſtabliſh another Witneſs's Teſtimony ; 
as where a ſecond ſwears that he heard the 
firſt Witneſs declare the ſame Thing formerly. 
Oates's 1/t Trial 70, . 

10. Where two Facts are alledged of the 
ſame Man, and it be queſtioned whether it be 
the ſame Man, it is ſufficient that it is ſo re- 

rted ; and this is good Evidence, unleſs ſome 


one elſe of the ſame Name be produced, Oates's 
2d Trial 15. "For 


11. By Jeffreys Chief Juſtice. Though in 


Strictneſs we do not uſe to admit of what o- 


thers have ſworn at another Trial, unleſs the 
Party be dead that ſwore it, yet .the Priſoner 
is ſometimes indulged ſo far as to be admitted 
to prove it. Oatei's 2d Trial 40. 


12. Evi · 
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12. Evidence may be given in Treaſon, to 
ſhew the Temper. of the Prifoner's Spirit, and 
how his Inclination hath been all along, tho' 
that be not the Thing for which he is direfily 
called in Queſtion. Rouſe, Tri. 6g, 7. 
13. Hearſay from others is not to be ap- 
plied immediately to the Priſoner; however, 
thoſe Matters that are remote at firſt, may 
ſerve to prove there was a general Conſpiracy 
to deſtroy the King and Svernment; and ſo 


was the conſtant Rule and Method about the 


Popiſh Plot, firſt to produce! Evidence of the 
Plot in general. By Cb. Juſt. Si dn. Tri. 56. 
14. No Witneſs admitted to prove what 
another had formerly ſaid in Evidence, tho that 
Party be now. diſabled to come into Court 
himſelf. Hamb. Trial Joo a air megu 
15. The Opinion of a third Party againſt 
the King's Witneſs, on Behalf of the Priſoner 
at the Bar, not admitted as Evidence. As to 
prove that the Lord E. had no good Opinion 
of the Lord H. who gave Evidence againſt 
Mr. H. makes nothing for Mr. H. Hamb. 
Bu, = 5 25 0 was £3 
16. It is not regular to produce any Evi- 
dence without firſt opening it. Rookwood's 
Trial 63. | 
17. By the late Act for regulating Trials in 
Caſes of Treaſon, 7 V. 3. c. 3. no Evidence 
is to be admitted of any Overt Act, that is 
not expreſsly laid in the Indictment; but ir does 
not exclude Evidence in order to prove an O- 
vert Act laid, though ſuch Evidence be not 
laid. Rook. Trial 74. | 
_ Vide Baron 2. Depofitions 1. 
Examination 3. Trials 3,5. 


Ex uni- 
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Examination. 


1. ron accuſed of Manſlaughter or Fe- 
lony, who for want of Bail are to be 
ſent to Priſon; muſt be examined before the 
Juſtice before he commits them, and the Ac- 
cuſers bound over to appear and give Evidence 
againſt them at the next Gaol-Delivery, whoſe 
Examination muſt be taken and committed to 
Writing within two Days at the fartheſt, and 
certified by the ſaid Juſtice, with the Bonds or 
Recognizances of the Accuſers at the faid next 
Gaol-Delivery. Kat. 2 & 3 P. & M. c. 10. 
2. Examination before a Juſtice muſt be 
only ſubſcribed to by the Offender, and not 
upon his Oath; but Examination of others 
mult be upon Oath. Hale P. C. 262. 

3- Theſe Examinations, if the Party be dead 
or abſent, may be given in Evidence; but not 
Examinations relating to a forcible Marriage; 
in a Trial upon the Sat. 3 H. 7. c. 2. Hale P. C. 
263. 1 | , 

4. Prudence requires that the Juſtice or his 
Clerk be ſworn to the Truth of the Examina- 


tions. Vide ibid. 


5 Exception. 


1. No Exception to Witneſſes in Treaſon, 
becauſe they have been concerned by their 
own ſhewing in the ſame Crime; for they are 
the moſt proper Perſons to be Evidence, none 
being able to detect ſuch Counſels but them. 


Lord Ruſſels Trial 61., © 


Vide infra Quaſbing 1. JIndiftment 3. 


Execution. 


Ch. 16. to Trials in capital Caſes,” 


Execution. 


. Exit ſd be purſuant to che Judg- 
ment, and cannot be altered by the King, as 
in Felony, from Hanging to Beheading. Hale 
P. C. 268, 272: But the King may pardon 


Part of the Execution, as in Treafon he ww | 


pardon all but Bebeading. Hale P. C. 72. 

there have been ſome Inſtances of 5 
aſter Judgment in Felony, as of Eduard Duke 
of Somerſet in the Reign of E. 6. and Mervin 
Lord Audley in the Reign of Ch. 1. ſo of ſome 
Women who have been beheaded, though the 
Judgment is not ſo, neirher in Felony nor Trea- 
ſon. Vide Co. 3 Toft, 211. 6212400 F, 

2. If the Sheriff or other Officer, whards he 
ought to hang the Party attainted, according 
to his Judgment, or Charge, will burn or be- 
head him, or e converſo; the Law in this Calc 
implieth Malice. Co. 3 Inſt. 52. 

3. If a Lieutenant or other, in Time of 
Peace, hang or otherwiſe execute any Man, 
by Cw of Martial Lows this is Murder. la. 
Thi » 


Feme Covert. 


+HE Wife, (nor the Wiſe's e 
tion) is not to be produced or uſed, 
neither for nor againſt her Husband. Hale's 
P. C. 263. Co. Lit. fo. 6. b. Nor the Husband 
againſt his Wife, except in Treaſon. Rayin, 
Rep. p. 1. Mary Grig's Caſe. 
ta V. Bail 9. 


Habeas 
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Habeas Corpus. V. Bail 1. 


| Hearſay. : 


1+” See Evidence 4, 9, 13, 14, 15. 


T two Witneſſes required in Trea- 
| ' ſon, muſt not. give Evidence only by 
Hearſay. Hale P. C. 26 2. ; | 


22, 194 ,».* Homicide. 


1: The Preſence at, and abetting at Homicide 
done by another, makes a Man guilty in that 
Caſe, -as well as in the Caſe of Murder. 


2 Jones Rep. 55. '; | 


Impr: ſoument. 


1. D Stat. M. Ch. 29. No Freeman ſhall be 
taken, impriſoned, diſſeiſed of his Free- 
hold, or Liberties or free Cuſtoms, outlawed, 
or exiled, nor otherwiſe deſtroyed, unleſs by 


legal Judgment of his Peers, or by the Law of 


the Land. And by the Stat. 25 E. 3. c. 4. 
none ſhall be taken, unleſs it be by Indictment 
or Preſentment of lawful People of the Neigh- 
bourhood in due Manner, or by Proceſs made 
by Writ original at the Common Law. 

2. No Serjeant at the Mace, Bailiff, or other 


Officer whatſoever, ſhall convey or carry any 


Perſon in his or their Cuſtody by Writ, Proceſs 
or other Warrant whatſoever, to any Tavern, 
Ale-houſe, or other Victualing or * 
| | hou 


Ch. 16. to Trials in capital Caſes! 
| houſe without the voluntary Conſent of the 
Party. Stat. 22, 23 Car. 2. c. 2. ſet. 9. 
3. If the Keeper or Under-keeper of. a Pri- 
ſon, by too great Dureſs of Impriſonment and 
by Pain, make a Priſoner. that he hath in 
Ward to become an Appellor (or Approver) 
againſt his Will, and thereof be attainted, he 
ſhall have Judgment of Life and Member, 


Stat. 14 E. 3. c. 10. Every Impriſonment is 


taken and deemed in Law Duritia, Dureſs; a 
little Addition to it by the Gaoler is 200 great 
Dureſs in this Caſe. Co. 3 Inſt. 2179. 

4. If a Gaoler keep the Priſoner more ſtrict- 
ly than he ought of Right, whereof. he dieth, 
this is Felony in the Gaoler by the Common 
Law; and this is the Cauſe that if a Priſoner 
die in Priſon, the Coroner ought to it, upon 
him. Id. ibid. 

F. In all Offences fneable, che Tmpriſon- 
ment is only to be until the Fine is paid; if 
the Fine be tendred, there is to be no Impri- 
ſonment at all. 1 Vent. 116. 

Vide n er + 


Jud: Gwent, 


1. The Word Proditorie neceſſary in all In- 
dictments of Treaſon, Reding's Trial 8. In 
all Indictments of Death, he Word Percuſſit 
is neceſſary, except in Caſe of Poiſoning. ” 
Rep. lib. 5. fo. 122. So in Rape, Rapuit; i 
Larceny, Felonice, Hale P. C. 207. In — 
Murdravit; for theſe are Vocabula artis. Co. 
5 Rep. 121. b. 

2. An Inditment is no more chen an Ac- 
cuſation, and in the Nature of the King's 
Count, and may be true or falſe. Co. 9 Rep. 


f. 118. a, 


3. By 


zog 
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3. By the Stat. W. 3. c. 3. No Indiftment 
in Caſes of Treaſon and Miſpriſion of Treaſon, 
or any Proceſs or Return thereupon, ſhall be 
quaſaed on the Motion of the Priſoner, for miſ- 
writing falſe or improper Latin, unleſs Excep= 
tion ſor the ſame be made by the Priſoner or 
hi Counſel, before Evidence given in Court; 
Judgment given upon ſuch Indiftment 
may be veverſed upon a Writ of Error. The 
Court "underſtood this to be before Plea plead- 


ed, or at leaſt before the Jury ſworn. Rookw. 
Tri. p. 20-' ſq; 36. But the Advantage of 


_ "the Priſoner's Counfel flipping that Time was 


-waved, und the Counſel admitted to except 
as to miſ- writing, miſſpelling, falſe and im- 
proper Latin, before the Evidence opened; 
but they did not, for their Exceptions were 


ſaid to be ſubſtantial, which might be moved 


in Arreſt of Judgment alder Wu ub. ſup”. 
| "FRO Place, County. 


fan. 


1. Examination of an Infant of thirteen, nay 


| of nine Years of Age, allowed in ſome Caſes. 


Hale P. C. 263. 

2. Infant within Age of Diſcretion Kills a 
Man, no Felony; as if he be nine or ten 
Years old : But if by Circumſtances it appears 
he could aiſtioguiſh berween Good and Evil, 
it is Felony; as if he hide the Dead, make 
-Excuſe, '&c. but in ſuch ' Caſes, Execution in 
Prudence is reſpited, to obtain a Pardon. Hale 


F. C. . 


4 f - 
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Interruption. 


1. The Priſoner and his Counſel have been 
heard in the midſt of ſumming up the Evi- 
dence by the Court, to rectify a Miſtake. 
Rookwood's Trial 71. — \ os 

2. No Obſervations ought to be made upon 
the Priſoner's Evidence, till he hath concluded 
to give all his Evidence, admitted for ' good 
Practice in Lord Mohun's Trial 33, 36. 
Vide Trial 8, TV 


Jury. 

I. In Capital Caſes a ſpecial Jury ſhall not 
be ſtricken by the Clerk of the Crown in the 
King's Bench, as is uſual. by the Secondary in 
Civil Cauſes on Trials at Bar: Thus it was 
ruled in the ſeveral Caſes of . Fitz- Harris, O 
Carny and Farrington. 2. Jones Rep. 222. 
2. There is no Panel made in London of 
Freeholders, there being few Freeholders there 
capable of being impanelled, becauſe the E- 
ſtates of the City belong much to the Nodility 
and Gentry, who live abroad, and to Corpora- 
tions; therefore in the City of London the 
Challenge of Freeholders is excepted. Lord 
 Ruſſel's Trial 32. And the Stat. 2 H. 5. c. 3. 
extends not to this Caſe, and ſo ruled in the 
Lord Ruſſels Caſe at the Old Baiiy; and it was 
there ſaid, That at the Common Law Trials 
ſor Treaſons might be without Freeholders of 
the Jury; and for Treaſon, Trials ſhall be ac- 
cording to Common Law ; by Stat. 1 & 2 P. & 
M. c. 10. Lord Ruſſel's Trial 36. But now by 
the Stat. 1 J. & M. Seſſ. 2. c. 2. it is declared 
and enacted, (inter alia) That Jurors ought =» 


512 Brief Obſervations. relating Cu. 16. 
be duly impanelled and returned, and Jurors 
which paſs upon Men in Trials for High Trea- 
— ought to be Freeholders. 

No Medietas Lingue'is' allowed in Trea- 
for! nor in any Appeal of one Alien [againſt 
another; nor ſhall a Stor, be actounted an Alien 
to have a Medietas Linguæ, nor Egyptianf. 
Medieta: Linguæ muſt be prayed by the Pri- 
foner, and the Jurors need not to be of the 
fame Nation, but any ane, . Hale P. ©: oz 
261. vide Dyer 144, 14335. TY 

Vide Challenge 2, 3. ASL 961 


Means. 


Jr the Inchäknene be of hn with 
one Poiſoni and it is proved with another; 
or killing with'a Dagger, and it is proved with 
2 Staff, yet it maiptains the Indictment; for 
it agrees in Subſtance and Kind, though not in 
the Means. But if the Indictment and Evi. 
dence differ in ſpecie Mortis, as: Indictment, of 
Poiſoning, Evidence of Stubbiag, this ' mains 
rains it dot. Nena buy 5 6 DIR 
11 
; 222 Linke vid. 2% Kit 
* 3 4 nl. 3 
1. By the Star: 28 E. 3. c. 13. c 2. 
Eogueſis made among Aliens and Debian; fra 
they Merchants or other, although the King be 
Party, ſhall be one Half Denizens, and the” o- 
ther Half Aliens, if there be ſo many in the 
Town, if not, {6 many as are; and theſe A. 
Hens are not required to b en 
ker Aunum. 91 0. 6, 8 29. wry af e. oils 


* * * * 8 * * a! 5 5 * Ft — ” / 4 3 


* 5 N ä 


Mute. 


t. To challenge above thirty-five, is the 
fame as to ſtand Mute, and he ſhall have Pain 


fort & dure. But in an Appeal, ſtanding Mute, 


Judgment is to be hanged ; ſo for Felony with- 


in the Verge; and in Treaſon it is a Convic- 


tion. Hale P. C. 226. Co. 2 Inſt. 178. This for- 
feits no Land, nor works any Corruption of 
Blood. Co. Lit. fo. 391. 


4 ta 


Noli proſequi. Vide Trial 14. 


| Non Compos. 


1. JF a Man that is Non Compos kills another, 
this is no Felony ; ſo of a Lunatick du- 


ring his Lunacy. But he that incites a Madman 


to Rill another, is a principal Murderer. A Man 


that is drunk killeth another, this is Felony. 


Hale P. C. 43. | 


tl. A. 2 _ * * 2 


Oath. 
1. B for the King always upon Oatli; 


not ſo for the Priſoner, yet no known 


Law to reſtrain it. But in ſome Caſes by the 


Statute Evidence is to be upon Oath for the 


Priſoner ; as 31 Eliz. c. 4. ſect. 2. & 4 Jac. 


1. c. 1. ſect. 27. Hale P. C. 264. ; 

2. Witneſſes in Capital Caſes againſt the 
King for the Priſoner, cannot be ſworn, but 
the Jury is to take 8 of what they _= 

a 
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and to be governed by it according to the 
Credibility of the Perſon and of the Matter. 
Lord Chief Juſtice in the 5 Je/. Trial 45. 
Co. 3 Tuſt. 79. lays, there is not ſo much as 
Scintilla juris againſt it, and that Evidence 
againſt the Priſoner ſhould be ſo plain, that 
nothing could be anſwered againſt it; and 
therefore no Evidence to be ſworn againſt the 
King. 5 Jeſ. Tri. ibid.. 
3. Now, by the Statute of 7 W. 3. c. 3. It 
is provided and enacted, that Perſons accuſed, 
or tried for High Treaſon, whereby any Cor- 
ruption of Blood may be made, or Miſpriſion 
of ſuch Treaſon, ſhall be admitted to make 
any Proof by lawful} Witneſs or Witneſſes 
who ſhall then be upon Oath. | 
4. To take a Man's Life away by a falſe 
Oath, is Murder; by Scroggs Chief Juſtice. 
_ Coleman's Trial 17. l es 
Vide Commitment 1. Examination 2. 


Overt- Af, 


I. Compaſſing the King's Dcath is Treaſon 
i by the Words of the Statute 25 E. 3. And 
meeting in Counſel to raiſe a Rebellion, is an 
Evidence of Compaſiing, and an Overt-Adt de- 
claring the ſame. - Lord Ruſſel's Trial 51, 57. 
2. If a Man ſhould be indicted only for 
High Treaſon in levying War; here a contri- 
vipg to levy War is not a ſufficient Evidence, 
without an actual War levied; but if he be 
indicted for compaſſing and imagining the 
Death of the King, there the contriving ſuch 
a War is an Overt- A of the Compaſſing and 


— 


Imagining. Sid. Trial 56, _ 
3. Though ſome Judges have been of Opi- 
nion that Words of themſelves are not an Overt- 


1 AS x &$ — 


Ch. 16. to Trials in capital Caſes; 
AE, yet no Sage of the Law ever queſtioned, 
but that a Letter was an Over:-A& ſufficient 
to proye a Man guilty of High Treaſon, for 
Scribere eſt agere. Sidn. Trial 56. 

4. Looſe Words ſpoken without Relation 
to any Act or Delign are not Treaſon ; but 
Arguments and Words of Perſwaſion to engage 
in a Treaſonable Debgn and Reſolution, and 
directing and propoſing the beſt Way for ef- 
ſecting it, are Overt-Acts of High Treaſon ; fo 
conſulting together for ſuch a Purpoſe is an 
Overt- Act of High Treaſon : For it is the Ima- 
ination, the Compaſſing and Deſigning the 
Death of the King, that is the Treaſon; but 
there is no Way of Diſcovery of thoſe Imagi- 
nations, in order to punifh a Traitor, but by 
ſome external Act. Chief Juſtice in Charzock's 


Trial 65. And that which is a ſufficient . 


Manifeſtation of fuch a Deſign is an Overt- AF. 
Id. ibid. | 3 

5. By the late Stat. 7 V. 3. c. 3. no Perſon 
ſhall be indicted, tried or attainted of High 
Treaſon, whereby Corruption of Blood may 
be made, or Miſpriſion of ſuch Treaſon, but 
by the Oaths and Teſtimony of two lawful 
Witneſſes, either both to the ſame Overt-A4&, 
or one to one, and the other to another Overt- 
Ad of the ſame Treaſon; unleſs the Party wil- 


lingly in open Court confeſs, ſtand mute, or 
peremptorily challenge above thirty-five. 


Outlawry. Vide Witneſs. 


Paal. 
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Panel. . | P 


I. Y the Stat. 7 V. 3. c. 3. the Priſoner for 
High Treaſon, or Miſpriſion, ſhall have 
a Copy of the Panel of the Jurors, who are to 


try him, duly returned by the Sheriff, and deli- 


vered to him two Days before the Trial. This 


ſhall be underſtood two Days before the Trial, 


after the Panel is made, and not after it is re- 


turned into the Court; for then the Trial is 


to commence. Rookwood's Trial 13. 


Pardon. . 
1. A pardon is good and ſufficient after In- 


ment, though it doth not recite the ſame, if it 
hath other Words tantamount, ſuch as, fve 
fuit Tudiftatus five non. 2 Jones Rep. 56. 


vide 1 Vent. 207. 

2. A Pardon takes away as well all Calumny 
as Liableneſs to Puniſhment, and ſets an Offen- 
der right againſt all Objection. Reading's Trial 

It takes away not only Pænam but Rea- 
tum alſo. Hob. Rep. 81. | 

3. A Pardon of Felony (though after burn- 
ing in the Hand) reſtores a Man to be a Wit- 
neſs; but in caſe he had been convicted of 


Perjury, and afterwards pardoned, that would 
not enable him to be a Witneſs. 1 Vent. 349. 
4. Charter of Pardon, no Bar of Appeal, 


Hale P. C. 251. yet the King may pardon 
burning in the Hand upon an Appeal. Id. 25 2. 
5. He that hath a Pardon, muſt ſue forth 


2 Writ of Allowance, ſpecifying that he hath 
found Surety for his good Behaviour; which 
he is obliged to do by the Statute of 10 E. 3. 


C. 3. 


Ch. 16. to Trials in capital Caſes. 


c. 3, and if he afterwards breaks the Peace, 
the Pardon ſhall be void by the Statute, and 
he hanged for the firſt Offence, unleſs the 
Pardon be with a Non obſtante to the Statute. 
Hale P. C. 252. ; 
5. Pardon after Attainder does not make a 
Felon capable of being a Juryman, nor a Wit- 
neſs; ſecus, if burnt in the Hand. 2 Brownlow 
47. 2 Bulſt. 154. Brown and Craſbau's Caſe 
urged'in Reokwood's Trial, p.41. But over- 
ruled, p. 42, 43. yet allowed by the Chief Ju- 


ſtice, that this may be objected againſt his 


Credit; but this is not to be urged againſt his 
being a Witneſs, Ibid. 44. 5 
Vide Clergy 5. Particeps Criminis 1, 3. 


Particeps Criminis. 


1. Langhorn urged at his Trial, That if an 
Approver (i. e. one who confeſſes Felony com- 


mitted by himſelf, and appeals or accuſes others 


to be guilty of the ſame) be pardoned, the 
Appellee ought to be diſcharged; and for the 


ſame Reaſon, if thoſe who have been Partici- 
pes Criminis have got their Pardons, they ought 


not to be accounted ſubſtantial Witneſſes a- 
gainſt a Priſoner at the Bar: But this was over- 
ruled. Langhorn's Trial 27. 

2. No Exception to a Witneſs ia Treaſon, 


becauſe they have been concerned, by their 


own ſhewing in the ſame Crime; for they are 
the moſt proper Perſons to be Evidence, none 
being able to detect ſuch Counſels but them. 


Lord Ruſſel's Trial 61. 


3. Particeps Criminis, whether pardoned or 


not, admitted as a Witneſs for the King, in 


High Treaſon. Sidney's Trial 13, 30. So alſo 


L13, 


WY 
— 


318 


Brief Obſeroations relating Ch. 16. 


upon 2 Penal Statute, 2 Jones Rep. 155. the 
King and Beniſon. 
| Vide Wimeſs 55 9. 


Peer. Vide Baron. 
Place. 


1. If the Indictment lay the Felony at one 
Place, the Evidence proving the Fact at ano- 
ther Place in the ſame County, maintains the 
Indictment. Hale P. C. 264. 

2. Regularly he that pleads any ſpecial Mat- 


ter in Caſes capital, and confeſſeth not the Fe- 


lony, if the Plea be found againſt him, the Fe- 
lony notwithſtanding ſhall be enquired of, and 
therefore he ſhall plead over to the Felony, 
Hale P. C. 254. Secus, where the Priſoner de- 
murs to the Indictment ; for that amounts to a 
Confeſſion of the Fact. 0 2 Inſt. 178. Hale 
P. C. 243. 
See Clergy 2. 


Proof. 


1. To prove a Hand-Writing by Similitude, 
and by thoſe who have known the Hand, though 
the Party was not ſeen to write it, was allowed 
ſufficient Proof of a treaſonable Writing, in 
Sidnzy's Caſe; for this is ſaid to be as much 


Proof as the Thing is capable of, eſpecially 


where the Writing was found in his Poſſeſſion. 
Sidn, Trial 51. Let Sidney ſaid, it had been 
declared in the Lady Car's Caſe, to be no law- 
fal . in Crimina Cales, Ow s Trial 


Quaſping. | 


, 


Ch. 16. to Trials in capital Caſes. 


Qunſbing. 


Ndictment of Manſlaughtet not to be quaſh- 
ed upon Motion, 1 Vent. 110. Nor In- 
dictments of perjpry, Nuſance, or the like, 
but the Party muſt plead. Id. 370. 
See Indictment 3. 


* 


Time. 


F the Indictment be of Felony, ec. at 


one Day, though the Evidence be of ano- 
ther Day, the Jury may find generally againſt 
the Priſoner, and leave the Perſon concerned 
in Point of Time to fallify ; or the Jury may 
find the true Day upon their Verdict. Hale 
N. C. 264. 

Vide Trial 9. 


Treaſon. 


1. All Perſons indicted and tried for High 
Treaſon, muſt either be convicted of that 
Crime or acquitted; they cannot be found 
guilty of Miſpriſion of Treaſon Wakeman's 
„ 


2. In Caſe of Tees two Witneſſes are 


required by the Statute of 1 E. 6. c. 12. ex- 
cept Treaſon for counterfeiting Coin. Hale 
P. C. 262. 

3. The Statute of 7 H. 3. c. 3. intitled, An 
Ad for regulating of Trials in Caſes of Trea- 


Jon aud Miſprifion of abs, hath enacted ſe- 


Lt 4 veral 


— 
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veral Matters in relation ro ſuch Trials; for 
which, ſee Counſel 4. Evidence 16. Indict- 


ment 3. Copy 2. Oath 4. Overi- Act 5. Pa- 
nel 1. IVitneſs 20. By the ſaid Statute there 


is a Limitation of Time for finding the In- 


dictment, viz. within three Years after the 
Crime committed, or three Years after the 
25th of March 1696, for Treaſons committed 
before that Time : Excepted out of this Limi- 
tation, Perſons deſigning or attempting any 
Aſſaſſination on the Body of the King by Poiſon 
or otherwiſe. This Act not to extend to any 
Impeachment or other Proceedings in Parlia- 
ment, nor to Treaſons for counterfeiting the 
King's Coin or Seals. 


Trial. 


1. To delire a Trial by Ordeal (there being 
no ſuch Trial now uſed) was ſaid to be an ar- 
tificial Varniſh to take with the Auditory. 
5 Jef. Trial 68. 

2. By Scrogs Chief Juſtice, the Jury muſt 
not take Notice of any Thing that was done 


at a former Trial, unleſs it be ſpoken of now. 


5 Je Trial. And a Priſoner muſt not call 


45 Witneſſes to prove what was ſaid then, 


but to diſprove what is ſaid now. bid. 70. 
3. Regularly the Priſoner ſhould not ask 
ueſtions but the Court, and the Priſoner 

propoſe the Queſtion to the Court. Lang horn's 


Trial 14. 
4. The ſame Matter may be examined and 


tried over again, by another Jury in another 


County, though tried the Day before. 8 4 
Trial 15. 


5. In- 


* 
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5. Incoherent Evidence hath been ſome 

Times taken favourably, and ſeeming Contra- 
ditions reconciled. MWałman's Trial 15. 
6. A Priſoner may be arraigned and tried 
at the ſame Time in Capital Crimes. Lord 
RuſſePs Trial 59. q 

7. The King's Counſel are to have the laſt 


Word. Oates's 1ſt Trial 52. 


8. By North Chief Juſtice, the Priſoner muſt 


have Liberty to ask Queſtions while the Evi- 


dence is giving, becauſe there are ſome Que- 
elſe 


ſtions that elſe may be forgotten, and the Op- 
portunity will be loſt; but when he hath asked 


rhoſe Queſtions, he is to make his own Obſer- 


vations upon them in private to himſelf, and 
afterwards it will be Time for him to argue 
upon it, when the King's Counſel] have done 
their Evidence. Before, it will do him little 


Service, and cannot be permitted. Wakeman's 
Trial 19. Vide ſupra Interruption 2 


. 9. A Criminal can demand no Time to pre- 
pare for Trial, for thoſe who will commit 


Crimes, mult be ready to anſwer for them, and 


defend themſelves. Rouſe's Trial 63. 
10. Upon good Cauſe ſhewn, a Verdict fo 
the King in an Information for Perjury has 


been ſet aſide, and a new Trial awarded. 


2 Jones Rep. 163. The King and Smith. 
11, A Perſon examined before the King's 


Counſel, or three of them, upon any Treaſon, 


Miſpriſion of Treaſon, or Murder, and confeſ- 
ſing the ſame, or vehemently ſuſpected by the 
ſaid Counſel, the King may direct his Commiſ- 
fion of Oyer and Terminer for trying the ſame, 
into ſuch County or Place as he pleaſeth; and 
here no Challenge for the County or Hundred 
ſhall be allowed. Sat. 33 H. 8. c. 23. ect. 1. 


12. Where 
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veral Matters in relation ro ſuch Trials; for 


which, ſee Counſel 4. Evidence 16. Indifl- 


ment 3. Copy 2. Oath 4. Overt-At 5. Pa- 
nel 1. IVitneſs 20. By the ſaid Statute there 
is a Limitation of Time for finding the In- 
dictment, viz. within three Years after the 


Crime committed, or three Years after the 


25th of March 1696, for Treaſons committed 
before that Time: Excepted out of this Limi- 
tation, Perſons deſigning or attempting any 
Aſſaſſination on the Body of the King by Poiſon 
or otherwiſe. This Act not to extend to any 
Impeachment or other Proceedings in Parlia- 
ment, nor to Treaſons for counterfeiting the 
King's Coin or Seals. 


Trial. 


1. To deſire a Trial by Ordeal (there being 
no ſuch Trial now uſed) was ſaid to be an ar- 
tificial Varniſh to take with the Auditory. 
5 Jef. Trial 68. 

2. By Scrogs Chief Juſtice, the Jury muſt 
not take Notice of any Thing that was done 
at a former Trial, unleſs it be ſpoken of now. 
5 Je Trial 6g. And a Priſoner muſt not call 


any Witneſſes to prove what was ſaid then, 


but to diſprove what is ſaid now. bid. 70. 
3. Regularly the Priſoner ſhould not ask 
ueſtions but the Court, and the Priſoner 
propoſe the Queſtion to the Court. Lang hor n's 


Trial 14. 
4. The ſame Matter may be examined and 


tried over again, by another Jury in another 


County, though tried the Day before, * 
Trig 15. 


5. In- 
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5. Incoherent Evidence hath been ſome 
Times taken favourably, and ſeeming Contra- 
ditions reconciled. Wałman's Trial 15. 

6. A Priſoner may be arraigned and tried 
at the ſame Time in Capital Crimes. Lord 
Ruiſſel's Trial 59. LOND | 

7. The King's Counſel are to have the laſt 
Word. Oates's 1ft Trial 52. | 
8. By North Chief Juſtice, the Priſoner muſt 
have Liberty to ask Queſtions while the Evi- 
dence is giving, becauſe there are ſome Que- 
ſtions that elſe may be forgotten, and the Op- 
portunity will be loſt ; but when he hath asked 
thoſe Queſtions, he is to make his own Obſer- 
vations upon them in private to himſelf, and 
afterwards it will be Time for him to argue 
upon it, when the King's Counſel have done 


their Evidence. Before, it will do him little 
Service, and cannot be permitted. Wakemar's 


Trial 19. Vide ſupra Interruption 2. 
9. A Criminal can demand no Time to pre- 
pare for Trial, for thoſe who will commit 
Crimes, mult be ready to anſwer for them, and 
defend themſelves. Rouſe's Trial 63. 

10. Upon good Cauſe ſhewn, a Verdict for 
the King in an Information for Perjury has 


been ſet aſide, and a new Trial awarded. 


2 Jones Rep. 163. The King and Smith. 
11, A Perſon examined before the King's 
Counſel, or three of them, upon any Treaſon, 
Miſpriſion of Treaſon, or Murder, and confe(- 
ſing the ſame, or vehemently ſuſpected by the 
ſaid Counſel, the King may direct his Commiſ- 
fion of Oyer and Terminer for trying the ſame, 
into ſuch County or Place as he pleaſeth; and 
here no Challenge for the County or Hundred 
ſhall be allowed. Sat. 33 H. 8. c. 23. ſet. 1. 


12. Where 
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12. Where any Perſon is feloniouſly ſtricken 
or poiſoned in one County, and dieth of the 
{ame in another County, an Indictment or Ap- 
peal may be brought in the County where the 
Party dies. Stat. 2. 3 E. 6. c. 24. ſect. 2, 3. 

13. Juſtices of Peace, and Oyer and Termi- 
ner, cannot make their Venire facias to try an 
Iſſue returnable the ſame Seſſions; but Ju- 
ſtices of Gaol- Delivery may, for their Panel is 
returned by the Sheriff without any Precept. 
Hale P. C. 256. | | 2 

14. Attorney General may enter a Noli pro- 
ſequi, and ſtop Proceedings upon an Informa- 
tion, at the Trial after the Jury was ſworn. 
1 

15. Priſoners for Treaſon were indicted, ar- 
raigned, and in their Trial, and then the Jury 
diſcharged of them, becauſe but one Witneſs 


againſt them; and the ſame Perſons were after- 


wards tried again for the ſame Fact, and con- 
demned. Ireland's Trial 55. This was becauſe 
they had not been before in Jeopardy of their 
Lives, (as the Courr ſaid) becauſe the Charge 
of the Jury is not full, till the Court give 
them their Charge at laſt after the Evidence; 
and the Jury are ſworn to try ſuch Priſoners 
as they ſhall have in Charge. 5 Jef. Trial 5. By 
North Chief Juſtice. Bedlow being ſworn to 
ſay the Truth, the whole Truth, and nothing 
but the Truth, in Relation to Whitebread, &c. 
at Ircland*s Trial, ſaid ofterwards, that he did 
not then ſay all, nor half that he could have 
then ſaid. 5 Jeſ. Trial 32. He alſo ſaid in 
Court, I cannot prove it without bringing ſome 
Witneſſes that I have behind a Curtain, and I 
will not diſcover them until another Trial (then 
intended). They ſhall not know who they are. 
5 Je. Trial 34. This though it will not take © 
| away 
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away his Evidence, yet it goes to the leſſening” 
the Credit of it; by North Chief Juſtice, - 5 Jef. 
Trial 76. It was urged by Whitebread, that Bed- 
low being ſworn to ſay the Truth, and the whole 
Truth; if he did not ſay the whole Truth, he 
is perjured ; if he did, he can ſay nothing againſt 
me now. 5 ſeſ. Trial 76. But it ſeems a Man 
ſhall not appear perjured by a Logical Argu- 
ment or Dilemma, ſo as to take off his Evi- Ve infra 
dence, without producing a Record of his Con- Witnels 12. 
viction of Perjury. Vet this Cafe of Mhite- 
bread, and the Jury's being diſcharged of him, 
being cited many Years after, was ſaid to be a 
ſingular Precedent, and the Authority hardly 
allowed. Rookwood's Trial 24. WES. 
16. By the Statute of 7 . 3. c. 3. All Peers 
who have Right to fit in Parliament, ſhall be 
ſummoned upon Trials of any Peer or Peereſs 
for Treaſon, at leaſt twenty Days before ſuch 


Trial. : 


* 3 Sc 8 * * ” 1 
—— 


—_— * 
—yB — 


Verditt. 
1. HE Verdict in Caſes Capital muſt be 


given openly in Court, and no privy 
Verdict. Hale P. C. 267. 


* 
8 
— 2 


Witneſs. Vide Evidence. 


16 WO Witneſſes to the ſame Fact, tho 

p at ſeveral Times, ſufficient. Ireland's - 
Trek S8oan gs 5 

2. If a Witneſs denies what he formerly diſ- 
covered upon Oath, he is not allowed to be 

„ | per- 
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perjured, ſo long as that Denial is not upon 
Oath. Green's Trial 23. 

3. In Caſes not Capital, a Witneſs for the 
Priſoner ſhall be ſworn. Reading's Trial 43. 
But in Capital Caſes, a Witneſs againſt the 
King for the Priſoner cannot be ſworn ; but 
the Jury is to take Heed of what they ſay, and 
to be governed by it according to the Credibi- 


lity of the Perſon, 5 Jef. Trial 45. 


4. Roman Catholicks lawful Witneſſes, unleſs 
ſuch Objection can be produced to invalidate 
their Evidence, as would have the ſame Force 


againſt Proteſtants." 5 Jeſ. Trial 46, 64, 70. 


 Oates's 2d Trial 51, 52. It was objected againſt 


Vide antea 
Evidence b 
Witneſſes. 


Mr. Lang horn's Witneſſes, that they were Pa- 
piſts, and ſpake in a general Cauſe: To which 


he replied, That if they were not to be be- 


lieved becauſe Papiſts and Friends, then the 
other, or the contrary, are not to be believed, 


becauſe they are Enemies. Langh. Trial 58. 


Oates cited Bulſtrode's Rep. 2 Part 155. as my 
Lord Coke's Practice, that a Popiſh Recuſant is 
not to be admitted a Witneſs between Party and 
Party. Over-ruled, as againſt Law. Oates's 
1/t Trial 73. | 

5. If a Man ſtand charged with the ſame 
Crime with the Priſoner, though he be not 
convicted, his Evidence on Behalf of the 


Priſoner is of little Weight. 5 Feſ. Trial 73. 


Vide infra g. | 
6. A Man that hath ſtood in the Pillory, is 


Y counted an infamous Perſon, and cannot be 
taken for a Witneſs, by North Chief Juſtice. 


Lang horn's Trial 28. 

7. One attaint of Conſpiracy, Forgery, or 
Perjury, or duly ſet in the Pillory, not allowed 
to be a Witneſs. Hale P. C. 263. One convict 
of Perjury can never be a Witneſs, — - | 

N | | ata 
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hath a Pardon. Sid. 52. A Party outlawed (of 


Felony) is no legalis Teſtis. Trin. 32 Car. 2. 
B. R. in Cellier's Caſe, Sid. vid. Co. Lit. . 6. b. 

8. One convict of Perjury, Præmunire, For- 
gery, Stigmaticus, Pillorized, or other infamous 
Perſon ; an Infidel, Non compos, or a Party in- 
tereſted, and regularly all ſuch as loſe their 
liberam Legem, are not ſufficient Witneſles. 
Co. Lit. F. 6. b. Lg 

9. In an Information in the Crown-Office 
for a Riot, two of the Defendants (no Wit- 
neſſes appearing againſt them) were allowed 
and ſworn as Witneſſes in Behalf of the other 
Defendant. - Sid. 237. The King and Bedder. 

10. A Man retained of Counſel for the Pri- 
ſoner, or his Attorney or Solicitor, may not be 
examined againſt him, for he is obliged to keep 
his Secrets.” 1 Vent. 197, Cuts and Pickering. 

11. It is a Maxim in Law, That Witneſſes 
cannot teſtify in the Negative, but in the Af- 
firmative only. Co. 2 Inſt. 662. 

12. A Matter may be ſworn falſe, and yet 
the Witneſs is not guilty of Perjury till he be 
indicted, and another Jury paſs upon him; 
for it is one Thing to be forſworn and per- 


jured, and another Thing to be proved ſo; and 


he is not proved to be ſo, but by a Record for 
that Purpoſe: By Scrogs Ch. J. 5 Jeſ. Trial 70. 

13. Lord Chief Juſtice Jeffreys would not 
admit a Witneſs to ſwear, that he was for- 
ſworn at a former Trial: For he that has once 
forſworn himſelf ought not to be a Witneſs 
after that in any Caſe whatſoever. Oates's 10 
Trial 68. 

14 A Man is not compellable to be a Wit- 
neſs, unleſs he be ſubpena'd (and tendered 
Charges, Vide Stat. 5 Eliz. c. 9. ſet. 12.) but 
if a Man will come without a Subp#ra, and 

W 
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give Evidence in a Cauſe, this is no Objection 
to his Teſtimony. Oates's 1ſt Trial 14. | 
15. It is very unjuſtihable, and indeed a 
very horrid Thing, and ſeverely to be puniſh- 
ed, for Witneſſes that come on Behalf of the 
Priſoner, to be hindred of free Ingreſs and Re- 
greſs, or moleſted or abuſed. By North Ch. J. 
and Atkins Juſtice, Lang horn's Trial 45. 

16. Langhora deſired that he might examine 
ſome of his Witneſſes, after the King's Coun- 
ſel had done, but he was told he might then 
ſay what he would for his Defence, but not 


examine any new Witneſs. Langhorn s Trial 47. 


17. Witneſſes may be examined to give an 
Account of the general Tenour of the Con- 


verſation of a Witneſs againſt a Priſoner, but not 


of particular Crimes. Rookwood's Trial 64, 65. 

18. Two Witneſſes, one to one particular 
Fact of _ Treaſon, and one to another, have 
been held ſufficient in Law, for they are both 
Overt-Afs of the Treaſon. Sir Henry Vane's 
Caſe, and Gaven's Caſe, 5 Jeſ. Trial 87, 88. 


So if the Overt- AfFs were in two ſeveral Coun- 


ties, Colleges Trial 12. The two Witneſſes 
that the Statute (5, 6 E. 6. c. 10. ſe. 8.) re- 
quires in Treaſon, are not to the ſame indivi- 
dual Act, but to the ſame Treaſon; for if 
there be ſeveral Acts declaring the ſame Teaſon, 


and one Witneſs to each Act, it is ſufficient. 


Sidney s Trial 47, 56. Lord Ruſſel's Trial 50, 
59. And this was the Lord Safford's Caſe. 
19. If in Caſe of Treaſon there be but one 


Witneſs to prove a direct Treaſon, and another 


Witneſs to a Circumſtance that contributes to 
that Treaſon, that will make two Witneſſes. 


- Reſolved by all the Judges of England, Sid. 


Trial 59. 


- 20. Now 


Ch. 16. to Trials in capital Caſes. 


20. Now, by the Stat. 7 VJ. 3. c. 3. Witneſ- 


ſes for the Priſoner ſhall be upon Oath, in 


Caſes of Treaſon whereby Corruption of Blood 
may be made, or of Miſpriſion of ſuch Trea- 
ſon; and no Perſon ſhall be attainted in ſuch 
Caſes, but by the Oaths and Teſtimony of two 
lawful Witneſſes, either both to the ſame Overt- 
At}, or one to one, and the other to another 
Overt-Act of the ſame Treaſon, unleſs the 
Party willingly confeſs in open Court, ſtand 
mute, or challenge above thirty-five perempto- 


rily, or be attainted by Outlawry ; yet if the 


Party outlawed comes in, and is tried, he ſhall 


have the Benefit of this Law; and where two 


or more diftin& Treaſons of divers Kinds ſhall 
be alledged in one Bill of Indictment, one Wit- 
neſs to one, and another Witneſs to ano- 
ther Treaſon ſhall not be deemed two Witneſſes 
within the Meaning of this Act; and the Pri- 
ſoners ſhall have like Proceſs to compel their 
Witneſſes to appear for them, as is uſually 
granted for Witneſſes againſt them. 
Vide Bail 8. Baron 1. Copy 2. 
Evidence 2, 5, 14. Overt-A 5. 
Particeps Criminis 1, 2, 3. 


K+ Trial 15. 
Words. 
Vide Overt-Af 4. 
Writing. 
0 | Vide Proof 1. Overt- Alt $- 
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TABLE. 


A. 

8 i Page 

Batement 24 
Ability 18 

/ \ Abſence 323 
Acceſſory 489 
Account ? 388 
Accuſation 490 
Acquittance 418, 484 
Action 490 
Action on the Caſe. See Evidence 389 
Admiſſion, Inſtitution, &c. 17, 1% 
Adminiſtration 13. See Evidence 350, 457 
Affidavit OE 224 
Agiſtment 436 
Alien. See Trial per medietat. Lingus 210 
Almanack 20 
Ambidexter 234 
Aſſize - 16, 82 
Amendment. | 


Chriſtian Name wrong in the Venire, and 
right in the Diſtringas aud Poſtea, not amen- 
dable 51. The County omitted in the Ve- 


The TABL E. 
nire, whether it be amendable 56. e. 
nire directed but to one Sheriff in London, 
and held amendable 59. Tranſcript of the 
Record of Nifi prius miſtaken, and held 
amendable 68. Verdict amended by the 
Notes 75, 301. Poſtea may be amended on 


the Judge's Certificate 265 
Ancient Demeſne — - 
. | 12 
Anſwer in Chancery ' 384 

Appeal, ” 


Appeal of Maihem, the Court may judge of 
it upon the View 11, 12. Appeals touch- 
ing Life, how tried anciently 15. In Ap- 
peal againſt ſeveral, and one joint Venire 
awarded, if one challenge peremptorily, he 
ſhall be drawn againſt all 151. Appeal 
by the Wife for the Death of her Husband, 


bow proſecuted 491 
Appearance ""IÞ 
Approver 19 
Arbitrator. See Award | 

Arraignment | 491 


Arreſting Judgment. 


At what Time it may be, and what may be 
alledged in Arreſt of Judgment 291. Mat- 
ters of Appearing on Record may be alledg- 
ed in Arreſt of Judgment, but not Matters 
of Fact. id. What Variances between the 
the Verdi& and Declaration are fatal, and 


what not 292, 293. What Matter of Re- 


cord may be taken Advantage of in Arreſt 
of Judgment, and what not 304. The 
Courſe of moving in Arreſt of Judgment 

Mm 305. 
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The TABLE. 
305. The Court may enlarge the Time for 
arreſting Judgment. 492 
Aſſault and Battery. See Evidence 430 


Axe. 


Trials by the Grand Aſſize, introduced in the 
Room of Trials by Battel, and Trials by 
Fire and Water Ordeal 16. Ejectments 
brought of late inſtead of Aſſize 75. To 
make a Jury in a Writ of Right which is 
called the Grand Aſſize, there muſt be fix- 
teen, four of whom to be Knights 82. See 
Evidence. | 


Attachment foreign 406 
Attainder 276, 493 
Attaint 23 8, 239 
Attorney | 8s, 234 

Aſumpſit. 


HAſumpfit will not lie for Money won at Gaming 
398. Nor for Rent without expreſs Pro- 
miſe ibid. What a good Conſideration 400, 
402. In a Declaration on a collateral Pro- 
miſe, need not lay it to be in Writing 405. 
Torts may be found ſeverally, but not A, 


ſumpfits | 408 
Averment. 


Want of Averment aided by the Verdict 306. 
Where the Averment need not be proved 
403. What Averments will be admitted 
upon or againſt a Deed 478. Or upon or 
againſt a Record 478, 479. No Averment 
can be againſt ſuch Certificates as are a defi- 
nitive Trial 482. Averment upon or a- 
8 gainſt 


The TABLE. 
gainſt a Will or Adminiſtration 483. No 
Averment admitted againſt common Pre- 
ſumption 484. Valuable Conſideration not 
expreſſed in the Deed may be averred 485 
Avoidance 4» 5 4 a8 


Award. 


Award delivered to the Wife deemed Proof 
of a Delivery to the Husband 410. Upori 
a Bond to perform an Award, and Nullum 
fecit Arbitrium pleaded, how the Jury ſhall 
find 276. If the Matter contained in an 
Award, and the Matter in the Submiſſion 
do not agree, it will hardly be ſupplied by 


an Averment By > 484 
— — — — 
5 
> AIL rad 


Bar 455 
Baron and Feme. 


Whether married or not married ſhall be tried 
by a Jury; but whether lawfully accoupled, 
by the Biſhop's Certificate 18, 204. Wife 

ſubpœna d as a Witneſs, and the Husband ſued 
for her not appearing 332. Feme admitted 

a Witneſs againſt one her Husband proſe- 
cuted for à Cheat upon herſelf 341. Debt 
againſt a Sheriff for the Eſcape of Baron 
and Feme, and the Baron only was taken 
in Execution, and yet held good 253. Where 
the Wife may, or may not be an Evidence 
for or againſt her Husband 225, 345. A Pro- 
2. 3 SR miſe 


The TABLE: 
miſe to the Wife, and the Husband's A- 
greement, proves a Promiſe to the Huſ- 
band 397. Neceſſaries for a Wife muſt be 
-according to his Degree 398. Baron may for- 
bid one or two to ſell to her, but a gene- 
ral forbidding void ibid. If the Wife co- 
habits, and deals ſeparately, her Contracts 
—_— ibid. 


Baſtardy. 


In Caſe for calling one Baſtard, the Defen- 
dant juſtified he was a Baſtard, this was 
awarded to be tried by a Jury, and not by 
the Ordinary 14. Where Baſtardy ſhall 
be tried by a Jury, and where by the Or- 
dinary 18. Concealing of a Baſtard-Child, 

how penal | 322 


Bartel. 


Where Trial ſhould have been by Battel, and 


who were the judges 15, 16. Trials by 


Battel prohibited by the Canon Law, but 


not by Parliament | 21 


Bills of Exchange and Promiſſory Notes. 


Goldſmith's Note given after the Debt con- 
tracted; only a collateral Security ; but if gi- 


ven at the Time the Debt was contracted, it 
is Payment 405. Drawing a Bill of Ex- 


change makes the Drawer a Merchant 407 
The Winner at Gaming ſhall not recover a- 
gainſt the Acceptor of a Bill given for Mo- 


, Hey won at Gaming, but an Endorſee bona 
fide ſhall ibid. A Promiflory Note is Evi- 


dence of a Conſideration, but not concluſive 
Evi- 


C 


The TABLE. 


Evidence 408. The Drawer of a Promiſſory 
Note no Evidence to prove he did not 


draw it | ibid. 
Bills of Exception 195, 379 
Biſhops 10 


Books. See Evidence. 


A Shop-Book no Evidence after a Year 364 
What Acts of Parliament and Books ſhall 
be allowed in Evidence 378, 381. A Man's 
Account-Book ſhall be only Evidence againſt 


himſelf _ | 378 
_ Bribery | 232 
C 
Arrier | | 397 
Caſe. See Evidence 389 
Certificate. 


The ſeveral Kinds of Trial by Certificate 7, 
8, 19. Certificate of Aſſize, what 84. No 
Averment againſt a Certificate 482 


Certiorari 307 
Challenge. 


Challenge of a Juror tried by Witneſſes 1 2. 
Where the Suggeſtion contains a principal 
Challenge, Proceſs ſhall be awarded to the 
Coroners 42. If the Plaintiff pray a Ve- 
nire to the Sheriff, where he may challenge 
the Array, and where not 45. Challenge 
to the Array to be beſore any Juror ſworn. 

M m 3 62. 


In. 

67. Challenge defined 141. Challenge ta 
the Array, what 142. Challenge for Affi- 
nity ibid, Challenge to the Favour 145- 
Good Challenge to the Array, that the She- 
riff returned a Juror named by either Party, 
ibid. How the Challenge is to be made 
146. Challenge by Peers for want of a 
Knight on the Panel 147. Where the King 

is a Party, no Challenge can be to the Ar- 
ray for Favour 150. Of Challenges to the 
Polls, four Kinds, viz. Peremptory, Princi- 
pal, Favour, or for Default of Hundredors 
150. Peremptory allowed only in Treaſon 
and Felony ibid. A Peer cannot challenge 
his Peers 151. King's Challenge reſtrained 
ibid. Principal Challenges to the Polls, four 
Kinds, 1. In reſpe& of the Quality of the 
Jury. 2. By Reaſon of ſome Defect of the 
Juror. 3. For Affection or Partiality of the 
8 4. Propter delictum, by Reaſon of 
ome Crime committed by the Juror .152.- 
Challenge for Want of Hundredors 155. 
For Affinity 158, 159. Peremptory Chal- 
lenge upon Record 160. Challenge for 
"Malice 162. At what Time Challenges 
ſhall be taken 163, 191. Within the Di- 
ſtreſs 160. For Favour 163. Where he that 
challenges ſhall ſhew Cauſe preſently 16.4. 
In what Inqueſt a Challenge may be ibid. 
Triors and Trials of Challenges 165, 172, 
173, 174, 175- In what Caſes a Challenge 
or Affirmance by one ſhall ſerve for others 
166. In Wager of Law none ſhall be chal- 
lenged ibid. Challenge for that the Juror 
was Counſel, &c. 167. Parifhioner chal- 
lenged where the Right of the Church came 
in Queſtion 168. Of labouring a juror 
zbid.” Challenges to the Fauour 169. Propter 

re: or wk » * 


The TABLE: 


dleliclum, as being ſtigmatized, infamous, 
outlawed, Sc. 170. Rules concerning 
Challenges, and the Examination of a Ju- 
ror 174, 179. Challenges in Corporate 
Towns 176, 496. Juror having been up- 
on the Grand Jury challenged 178. Pro- 
ſecutor entertained by a Juror, held a Cauſe 
of Challenge ibid. The having found o- 
thers guilty of the ſame Indictment, no Cauſe 
of Challenge ibid, One who challenged 
36. Adjudged to be hang'd 179. Prece- 
dents containing Forms of Challenges 180 
to 190, Of Challenges in Capital Caſes 


| 496 

Chaplain, how his Retainer ſhall be proved 
es | 1 
Clergy _ 497 
Commiſſioners 343, 350 
Commitment TY | 499 
Confeſſion - 314, 500 
Continuance, Plea puis darrein Continuance 
1 191, 477 


Copy. See Evidence. 


When a Copy of the Indictment ſhall be al- 

lowed the Priſoner in Treaſon 701 
When a Copy of the Panel ſhall be allowed 
- him | ; 501 


Copyholds. 


Copyhold. Se Court-Rolls and Evidence 297 

ö 298 
Cuſtom of Copyholders in Extremis to ſurren- 
der into one Tenant's Hands, when well 


Mm 4 Coroner, 
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Coroner. See Venire. 


Where the Sheriff is not indifferent, the Veuire 
ſhall be directed to the Coroners 39. If 
neither Sheriff nor Coroners be indifferent, 
the Court ſhall chooſe two Eliſors ibid. All 
the Coroners muſt join in the Return of the 


Proceſs 58 
Corporation. 

Acts for the Sufficiency of Jurors not to ex- 

tend to Corporate Towns 88 

One challenged for being related to a Member 

of the Corporation 159, 346 

Counſel 333, 501 


County 96 to 123. See Jury. 


Gn See Evidence, 


Copies. of Court-Rolls all the Evidence the 
Copyholder hath of his Eſtate 365. A 
Copy allowed in Evidence where the Rolls 
were loſt | 371 


Courts. 


Cuſtoms of Courts ſhall be tried by the Judges 


of the ſame Courts if they are pleaded 
there 10. Proceeding of Courts, not of 
Record, ſhall be tried by the Country 13. 
Of the Juriſdiction of inferior Courts 296 


Criminal and Civil Cauſes. 


Proceedings therein 6. All Criminal Matters 
to be tried by the Country 14. The Sta- 
| | tutes 


D TABLE” 

tutes of Jeofails not extended to Proceſs in 
Criminal Cauſes 52. Criminal Cauſes to be 
tried in the County where the Offence was 
committed 103. No privy Verdict ſhall be 
given in Cauſes which touch Life or Mem- 
ber „ +. JOL 
Cuſtoms of London, how to be tried 14, 113 
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Amages | 438, 442 
Debt. See Evidence hes 409 
Decies tantum : | 234 
Decree in Chancery 386 


* Deeds. See Evidence. 


| Upon Non eft fattum pleaded to a Deed, there 
muſt be a Place alledged where the Deed 
was made 9. Witneſſes to the Deed were 
anciently joined to the Jury 82. A Bond 
made beyond-ſea, may be alledged to be 
made in any Place in England 101. A Ju- 
ry may find Deeds, tho' not ſhewn in Evi- 
dence | Mt 


Demurrer. 


Where Iſſue is joined for Part, and Demurrer 
ſor the Reſidue, the Court may try which 
they ſee fit firſt 23. Precedents of De- 
murrers upon Evidence 193, 194, 459 to 
477. Where the Plaintiff gives in Evi- 
dence any Matter in Writing, and the De- 
fendant demurs, the Plaintiff ought to join 
in Demurrer 459. But if either Party ol 

r 


The TABLE. 
fer- to demur upon Evidence by Witneſſes, 


the other Party need not join in Demurrer 


ibid. The King's Counſel ſhall not be com- 
pelled to join in Demurrer ibid. The Jury 
though diſcharged of the Iſſue by Demur- 
rer, may aſſeſs Damages conditionally, or 
the Damages may be inquired of by a Writ 
of Inquiry afterwards, when the Demurrer 
is determined 460. A Demurrer on the E- 
vidence is a Confeſſion of the Fact 461. 
When a Demurrer is made upon the Evi- 
dence, the Evidence ought to be entred 
verbatim 474. There may be both a De- 


murrer to the Evidence, and a Plea puis 


darrein Continuance _ | 477 
Depoſitions. See Evidence 330, 383, 387 
Diſtringas 34, 64. See Veuire | 


Diſcontinuance 307 
Divorce ä 18, 204, 305 
Dower 12, 296. See Evidence . 
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= Ccleſiaſtical Court. See Evidence 383 
Ejectment 55, 75. See Evidence 422 
Eliſors 43 


Embraceors, 


How they ſhall be puniſhed 233, 234-  Decies 


zautum does not lie againſt an Embraceor if 


he takes no Money x 234 
Emblements aj 443 
Enquiry, the Writ ; 2h 
Eſcape 322 


The TABLE. 


EQuay' TW) 7, 432, 449, 454 
Exception | 506 
Executors. See Evidence | 350 
Execution ELIE 


Evidence in general, Chap. 15. p. 308. 


Of the Meaning of the Word and of the ſeve- 
- m—_ of Evidence 308, 309. What 
be given in Evidence 310 to 314 
What Evidences the Jury may carry out of 
Court 317, 318. Refuſing to give Evi- 
| dence, a Contempt 319. On Indictments, 
Evidence may be of a Fact before or after 
the Time laid ibid. Where Perſons ſhall be 
preſum'd to be living, and where not 320. 
No Evidence to be given of Simony after 
the Death of the Parties 321. A Peer pro- 
duced as a Witneſs muſt be ſworn 322. E- 
vidence in Eſcape ibid. Evidence of a Pri- 
ſoner's being in Cuſtody bid. Evidence of 
Baſtardy ibid. Deceit in the Factor's Evi- 
dence to charge ws Merchant 324 


| Evidence b Witneſſes Chap, 15. 535; 


Who may, and who may not be Witneſſes, 
324 to 329. Where the Wife ſhall be ad- 
mitted to give Evidence 325. Party to an 
Uſurious Contract, no Witneſs in Informa- 
tion for Uſury 326, 331. Party robbed a 
Witneſs againſt the Hundred 3 27, 332. In 
Reſcue the Party reſcued a Witneſs ibid. In 
Convictions of Deer-ſtealing the Informer no 
Witneſs ibid. Privilege of Witneſſes from 
Arreſt 330. Depoſitions of a ſick Witneſs 
given in Evidence ibid. Deeds loſt, proved 
þy Witneſſes 331. Feoffee no Witnels * 
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bitant, 
Truſtee, where he ſhall be Evidence, and 
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In Forgery, Perjury and Uſury, the Party 
grieved no Witneſs 331. In Barretry the 
Party grieved is a Witneſs 332. Juror a 
Witneſs ibid. Bail a Witneſs ibid. When 
a Witneſs ſubpena'd is obliged to appear, 
and when not 332, 335. here a Counſel 
ſhall be a Witneſs, and where not 333. 


Treſpaſs fimul cum, they in the fimul cum 


are Witneſſes if nothing proved againſt them 
334. One that has a collateral Title to the 
Land no Witneſs 76:4, Hearſay Evidence 
337. A Coparcener no Witneſs ibid. In 
what Caſes a Legatee is a Witneſs for or a- 
gainſt the Will ibid. Whether a Perſon 
pardoned of Felony be a Witneſs 338. Leſ- 


ſor that doth not inhabit, a good Witneſs in | 


Action _— Hundred 340. But an Inha- 
tho' poor and not rated, is not ibid. 


where not 334, 336, 341. Pariſhioner, 
where he may or may not be a Witneſs 334, 
341. One admitted Evidence of a Fraud 


upon herſelf 341. Witneſs for Priſoners to 


be ſworn 343. Where Quakers ſhall be Wit- 
neſſes, and where not ibid. Commiſſioners 
of Oyer and Terminer Witneſſes ibid. per- 


ſons pardoned, where they ſhall be Witneſ- 


ſes and where not 333, 338, 339,516. Wife 
Witneſs againſt the Husband in Indictment 
for forcible Marriage or a Rape 345. Par- 
takers in the Crime may be Witneſſes a- 
gainſt their Fellows ibid. Where Members 
of Corporations may be Witneſſes for their 
Corporation, and where not 329, 346. In- 


dictment for a Cheat in procuring a Note 


from H. H. is no Witneſs 347. One cheat- 
ed by a Mixture inſtead of Port Wine, a 


Witneſs to prove it 348, In Caſe for no- 


gligently 
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| gligently working a Ship, the Pilot no Wit- 
neſs 348. The Son gave the Father's Mo- 

ney to H. the Son is a good Witneſs to prove 

it 349. One ſerving as a Commiſſioner to 

examine Witneſſes may maintain a Quantum 

meruit for his Pains * 350 


Evidence relating to Executorſhip, Pills and 
Adminiſtrations, Chap. 15. p. 350. 


Upon Plene Adminiſtravit a Retainer may be 
given in Evidence 3 50, 353. But not 
by an Executor de ſon Tort 355. On Iſſue 
of Aſſets in London, Aſſets any where is ſuf- 
' ficient 351. Money paid on the Day of 
ſuing out of Writ by Order of Spiritual 
Court, is Aſſets ibid. Executor diſcharges a 
poor Debtor of the Teſtator out of Priſon, that 
Sum is Aſſets ibid. What an Executor pays 
before the Bill actually filed is not Aﬀets 352. 

In what Caſes the Probate of the Will is ſuf- 
| ficient Proof, and in what not 352 to 354. 
What Evidence the Plaintiff muſt give, where 
Plene adminiſtravit is pleaded 35 2. Money 
received for Land ſold purſuant to a Will is 
Aﬀets 355. Money paid to Defendant, 
which due to Plaintiff's Wife as Executrix, 
is not Money had and received to Defen- 
dant's Uſe 356. On Plene Adminiſtravit 
Plaintiff muſt prove his Debt. Sperate Debts 
are Aſſets. Nothing to be allowed for Pall, 
Cc. at the Burial 357. Pleading of Judg- 
ments confeſſes Aſſets to ſatisfy them 359. 
Ordinary cannot refuſe Probate to an Ex- 
ecutor, becauſe he is not fufficient 357. 
Executor pleading Judgments with Penalties, 
- mult ſhew how much is really due 358. 
Power reſerved by a Wife of making her 


Will 
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Will 359. Two Executors join in an Ac: 
quittance, but one only received the Money; 
both are chargeable to Creditors, but the 
actual Receiver only to Legatees 360 


Evidence by Records, Books, Deeds, and other 


Writings, Chap. 15. p. 361. 


Ancient Deeds allowed in Evidence, though 


not ſealed 361, 370. How Records are 


proved 362. In what Caſes Copies of Re- 
. cords are Evidence 362, 367, 370, 373- 


What a Variance between Deeds given in 
Evidence and the Deeds pleaded 363, 364. 
Witneſs muſt know the Party upon Sight, 
who proves. the Execution of a Deed 364: 
Shop-book, where Evidence 364, 372, 378. 
Evidence of Fraud 364, 365. Domeſday 
Book, where Evidence 365. Copies, of 
Court-Rolls Evidence ibid. Acts of Par- 
liament, how to be proved, and when may 
be given in Evidence 365, 366, 370, 372, 
375. Where a printed Proclamation is Evi- 
dence 365. Where a Verdict againſt one may 


be given. in Evidence againſt another, and 


where not 366. Bankruptcy proved by 
Record 367. Copy of a Deed where Evi- 
dence 369, 370, 371, 372, 373. A cancelled 


Deed read in Evidence 371, 374. Where 


an Exemplification of a Record is Evidence 
371, 373. Where Copies of Deeds loſt, are 
Evidence 373. Recitals of Records, where 


Evidence 368, 369, 373. Deed made by Dures 
369. Copy of a Recovery given in Evidence 


371. Fives given in Evidence 367, 374. Pe- 
digrees drawn by Heralds are not Evidence 
375. Deed not to be admitted in Evidence 


till ſtamp'd 376. Where Examinations be- 
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The TABLE. 
fore the Coroner ſhall be read 376. What 
| neceſſary to be proved to charge the Indor- 
ſor of a Bill of Exchange ibid. Counter- 
part, where Evidence 378. Bills of Excep- 
tion to the Evidence muſt be tendred in 
Writing at the Trial 379. Indenture of 
Bargain and Sale enrolled, given in Evidence 
without proving the Execution 380. De- 
poſitions before a juſtice, Evidence only in 
Felony ibid. Heralds Books and Pariſh- Re- 
giſters allowed to be Evidence 381. So an 
Almanack 382. But not Dugdalè's Baron- 
age | ibid. 


Evidence in Courts of Equity, and the Bedlefs 
aftical Courts, Cups 15. p. 383. 


Where Depoſitions may or may not be uſed in 

_ - Evidence 383 to 387. Anſwer in Chan- 
cery, where Evidence 384. Witneſſes ex- 
amined de bene eſſe, if Evidence 386. De- 
cree in Chancery, no Evidence at Common 
Law ibid. Depoſitions in perpetuam rei 
memoriam, not to be read while the Party is 
alive | 387 


Evidunce in + Account, Chap. 15. P. 388. 


Agcount pleaded before two; Account before 
one is good Evidence 388. Upon Ne un- 
ques ſon Receiver, the Defendant cannot 

prove he paid the _—_ according to Di- 

rections | ibid. 


Evie 
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Evidence in Actions on the Caſe, Ch. 1 5. p. 389. 


For charging one with Felony, Words not ſuf- 
ficient 389. Caſe for a malicious Proſecu- 
tion lies not for what done as a Juſtice of 
Peace ibid. What was ſworn by the Pro- 
ſecutor at the Trial is Evidence 390. Nolle 
proſequi not Evidence of an Acquittal 151d. 
In Actions for Words, what Evidence required 
390, 392. Action for hindring the Plain- 
tiff to fir in a Pew 391. For executing an 
illegal Warrant ibid. For ſtopping up 
Lights ibid. Evidence relating to Maſter 

and Servant 391, 393, 396. Where any 
Thing is to be done on Requeſt 390, 394. 
Act of one Partner, Evidence againſt the o- 
ther 395. If a Water-courſe runs through 

my Ground, I may uſe it 392. Caſe for 
not ſcouring a Ditch ibid. Caſe for divert- 
ing a Water-Courſe _. * "03 


Evidence in Aſſumpſit, Chap. 15. p. 397. 


On Non Aſſumpfit Defendant may give in Evi- 
dence Payment 397. Infancy 398, 408. 
Coverture ibid. Promiſe to pay 30 J. no 
Evidence of Money lent ibid. In what 

Caſes a Requeſt muſt be proved 399. An Ac- 
count current will not maintain an Aſſumpfit 
401. Neither will a Specialty ibid. On 
Non Aſſumpfit a Releaſe to the Defendant 
cannot be given in Evidence 402. Owning 
the Debt, but not promiſing to pay will not 
maintain the Iſſue of Aſſumpſit infra ſex 
annos ibid. Special Promiſe to pay 3o J. 

if Plaintift would pay 10 J. and an Averment 
that he paid 104. on Nen Aſſumpfit 8 
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need not prove the payment of the 101. 


403. What Evidence is variant from the 


Narr. 403, 404. Parol Promiſe to be per- 


formed on a Contingency, is not within 


the Stature of Fraud 405. When a foreign 


Attachment may be given in Evidence on 
Non Aſumpſit 406 


a . 


| Evidence in Debt, Chap. 15. p. 409. 


What may be proved on Non eft faftum 409, 


414, 415. Evidence of the Delivery of an 


Award 410. In Debt againſt an Heir or 


Executor, what may be given in Evidence 


410, 411, 413, What good Evidence on 


Plene adminiſtravit 411. In Debt for Rent, 


what Evidence may be given on Nil debet 


412, 415- What in Eſcape 412, 413. Debt 


_ » for Servants Wages 417. Acceptance and 


Acquittance of the laſt Rent, Evidenoe that 


all Arrears are diſcharged 418. Payment 
before the Day, Evidence of Payment at 


the Day ibid. Where pleading Plene admi- 
niſtravit admits the Debt 419. In Debt 


for Rent on Nil debet, the Statute of Limi- 


tations may be — in Evidence 419. And 
ſo may a Releaſe | | 


ibid. 


| | Evidence in Dower, Chap. 15. p. 421. 


In 


what Caſes Aſſignment of Dower by the 
Heir ſhall bind a Mortgagee 421. Dower 


of a Rent ibid. Term of Years prior to 
Title of Dower, muſt be pleaded, and can- 


not be given in Evidence 422 


Nn Ws: 
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Evidence in Ejeti ment, Chap. 15. p. 422. 


What a Variance in the Leaſe from that laid 
in Narr. 422, 423, 426, 427. Rule to con- 
feſs Leaſe, Entry, and Ouſter, doth not ex- 
tend to confeſs actual Entry upon a Leaſe 
that is the Title 423. Leaſe of a Guardian 
or Copyholder will maintain a Declaration 
ibid. In Ejectment, the Defendant ſhall not 
give in Evidence a ſormer Mortgage or Con- 
veyance made by himſelf 424. A Will under 
Which a Title to Land is made, muſt be 
ſhewn itſelf 425. How a Parſon in Eject- 
ment of a, Rectory ſhall make out his Title 
ibid. Leaſe and Releaſe given in Evidence 
that were not indented, and held good 426. 
Leaſe laid a Die datus, and Entry the ſame 
Day, vicious 427. What Poſſeſſion or En- 
try will prevent the Statute of Limitations 

| 429 


Evidence in Treſpaſi, Chap. 15. p. 430. 


What ſhall be given in Evidence upon Nat 


guilty ded 430. Treſpaſs another Day 
than what is laid in the Declaration, may be 
given in Evidence 431. Where on the Plea 
of Son aſſault & repl. de injuria ſud pro- 
Nac a different wee may be given in 
vidence 431, 439. Lord of a Manor can- 
not maintain Treſpaſs againſt the Owner for 
taking away an Eſtray 432. Schoolmiſtreſs 
cannot maintain Treſpaſs for taking away a 
Scholar 433. Treſpaſs may be brought for 
the mean Profits on a fictitious Leaſe in E- 
jectment 433- One that has Liberty of 
Chaſe in a Warren cannot bring Treſpaſs 
Juare 


quare fregit liberam Warrenam ſuam 434. 
Tenants in Common: muſt join in Treſpals 
ibid. Treſpaſs lies for a Recoveror in an 
| erroneous Judgment in Eje&ment for a mean 
Treſpaſs 435. FThrearning, and laying 
Hands on his Sword, no Aſſault 436. A- 
giſted Cattle do Frefpaſs, the Agiſtor an- 
ſwerable 436. Officers and thoſe employed 


by them, may plead the general Iſſue, and 


give the ſpecial Matter in Evidence ibid. 
Where a Preſcription for Common is well 
| ver 437: Treſpaſs for gleaning, what 
Evidence neceſſary 438. In Treſpaſs ex- 
ceſſive Damages, and moved for a new Tri- 
al; bat denied, the Damages being chiefly 
ven for ati Injury done the Defendant's 
hter ibid. How Abuttals ought to 
be proved 439: Jointenancy mult be plead- 
ed in Abatement 438. What may be given 
in Evidence on Not guilty 440, 441, 443. 
In what Caſes the Defendane muſt juſtify 
ſpecially 441, 442, 442, 446, 447, 452. In 
Treſpaſs for Goods taken, the Defendant 
Not guilty, in Mitigation of Damages, 
—_— give in 1 Evidence hn the Plaintift had 
his Goods again 443. What Evidence ſuf- 
ficient where Defendant pleads his Freehold _ 
445- Treſpaſs lies for Goods ſtolen 447. 
Tenancy in Common muſt be pleaded in 
Abatement 449. In what Cales Treſpaſs 
with a Continuando lies ibid. Who may 
maintain Treſpaſs 450. Againſt whom it 
lies ibid. What Acts makes one a Treſpaſ- 
ſer ab initio 451. Tender of Amends a 
good Bar to a negligent Treſpaſs ibid. 
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Evidence in Trover, Chap. 15. p. 452 


Demand and Denial, good Evidence of Con- 


verſion 452. Trover for an Eſtray, where 
the Lord refuſed to deliver it within the 
Year 454. An actual Taking is Evidence of 
Converſion without Demand 453. What is 
Evidence of a Converſion, and what not 
ibid. What may be given in Evidence on 
Not guilty 454 What Pleas in Trover a- 
mount to the General Ifſue, and what. not 
455, 456. In local Actions, as Treſpaſs 


quare Clauſum fregit, the Plaintiff muſt prove 


the Treſpaſs where he lays it, and he cannot 
lay it in any other Place but where it is; but 
ir is otherwiſe in Trover, and other tran- 
fitory Actions 457. One Jointenant, or 


Tenant in Common, cannot maintain Tro- 


ver againſt another ibid. 
Evidence in Criminal Caſes 503. See Demur- 
rers upon Evidence 7 459 
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F. 
F Impriſonment 4435 452 


Felony. 


How Felons were tried anciently 16. A Fe- 

lon may challenge twenty at his Trial 150, 
497. Whether a pardoned Felon may be 
a Witneſs or a Juryman _ 85, 338, 339 

Feme Covert 507. See Baron and Feme. 

_ Fines, See Evidence 362, 479, 485 

General 
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* 1 General Iſue 393. 


NY Thing may be given in Evidence 
A on the General Iſſue, which proves the 
Plaintiff hath no Cauſe of Action 440. For 
the Defendant by Evidence te convey to 
himſelf the ſame Intereſt and Title, good 
Evidence 441. Upon the General Iſſue, if 
the Deſendant acknowledge he did the 
Wrong, and juſtify this and gives Matter 
that goes to diſcharge him of the Ac by Ju- 
ſtification, this Evidence is not good, but 
he 6ught to have pleaded it 44 


e , 
Grand fury 6, 178 
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Huleas Corpora. See Venire. . 


N the Return of the Penire facias, the 

H.beas Corpora, or Diſtringas, iſſues to 
bring in the Jury 29. They are made 
returnable the Term after the Circuit 40. 
If the Names of the Jurors do not ſtand 
in the ſame Order in the Habeas Corpora as 
in the Venire, it is good Cauſe for a new 


p $ . © 
* 


Trial : 222 
H ibeas Corpora | 43 
Hans e e 1 oi nies 
Hein siegen cn, of 02 ene 
Heralds Boo ren ern 1 381 
Homicide | : 508 

Denk MS 3 Hundred, 
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Hundred. See Evidence. 


The Leſſor living out of the Hundred, though 
his Eſtate lies there, may be 2 Witneſs for 
the Hundred | 5 


* 
* 
| N 9 um; 7 2 
4 
2 4 
- 


6 a ” 
4 ; 
q 8 * 24 jy 
. — 1 6 "2 i 2 © & * 
1 a 4 P 
” ” " F 4 2 - p „ * * 
| . 5 ; . p 5 * 
N 8 s 4 *. 4 — 1 1 F * 
i - « . . 1 ˖ TS 
. & 1 j 
* * 4 ; * fs ; £7 2 * 
4# 5 c » 


Jaieofailt. See Viſne, 1 


What Jeofails are pardoned by 21 Fac. cab. 13, 
51 - Fenire facias bearing Date before the 
Action brought, aided by the Statutes of 
Jeofails 58. The principal Statutes. relating 

to Jeofails cited 59. PMiſne mil awarded in 
Part, aided by the Statutes of Jeofails 120, 
A Verdict finding Matter againſt the Re- 
cord, is Jeofaij © 2362 A run 276 
Jews 309 
Impriſonment N ll Þ 1 41 508 
Impropriatioa gn 444 
Indenture 1 | $173 - 16 gal: 
Iodiament;:i.} 15 22, 319, 509 
Infancy 2 8 | $547 -5 12, 398, 51 0 


Inqueſt r 

Inqueſis ot | Office, of what Number they 
ought to conſiſt 80. In what Inqueſts or 

Juries a Challenge may be 204 164 


ution | 1 18. 19 
ee 8 7. Inteng- 
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Intendment 280, 282 
Interruption 511 
Joinder of Counties 4 
TN See Trials, and . 2. throughout. 
1 1 
Jane of Courts 1 
halbe do 446 
ba 5. See Tales. 


The Nee of the Word, their Office and 
Antiquity. 1. Facts are determined by the 
Jury, Matters of Law by the Judge 6. Of 
the Grand Jury, and their Office ibid. 

Jurors muſt be lawful Men 10. Peer in an 

Appeal, and aſo in Caſes of Præmunire 
ſnafl be tried by a Jury id. Biſhops ſhall 
be tried by a Jury ibid. Why the Venire 

Jacias requires the Jury to appear at Mſt- 
minſter 63. They ſhall not appear there 

in criminal Cauſes 64. On a ſeigned Default 
of the Joy a Diftringas is l 65 


Jun. their Number. 


Muſt be twelve ! in a Petit Jury 80, "May be 
more or leſs in Inquelts of Office ibid. 
Why the Sheriff returns twenty-four when 
the Venire mentions but twelve bid. When 
2 Jury is to be of two Counties, in what 

>afes the Inqueſt ſhall remain 81. There 
mult be ſixteen Jurors in the Grand Aſſine, 
and twenty-four in Attaint 82. Where one 
departs, another may be ſworn by Con- 
ſent 82. In Wales fix Jurors were held 
ſufficient ibid. There muſt be twelve Ju- 
rors in a Writ of Inquiry ag Rules in 
| Juror, 


friking a (pecial Ju 
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Juror, his Qualification. ; bo 


Outlaws, Perſons attainted, thoſe who have 
had Judgment to loſe their Ears, ſtand in 
the Villory or Tumbrel, Perſons ſtigmartized 
or branded, not allowed to be Jurors or 
Witneſles 85. Jury of Women to try if a 
Woman be enſeint 86. Perſons exempted 

from being on Juries 86, 87. Jury of At- 
tornies 86. Sufficiency of the Jucy as to 
Eſtate 88. Not to extend to Corporate 
Towns ibid. Or to ſuch Actions as have 
not their ordinary Trial by twelve Men 

ibid. Where the King is concerned, leſs 
Freehold js required 89. Covrt may order 
2 Jury of better Quality to be ſtruck go, 
What Qualifications he muſt have by Stat. 
4& , M. 91. Juror muſt not be of 
Affinity to either Farty 92. - Jurors in Cor- 

porate Towns need not have Freehold 75%. 
The King may exempt Perfons from ſerving 
93. Apothecaries are cxempted by Parlia- 
ment ibid, And regiſtred Seamen 94. How 
Jurors ſhall —_—_ by the Statute 8 + _ 
9 1 3 c. 21. 94, 95. Special Writs Where 
the Jury ſhall have the View 93, 95- Js or 
. 8 313 


* 


0 
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0 te vi ie or Pluct er, 1 they 


Hall come. . 


24 F. bit * 4 


The Nuue muſt be from the Neighbourhood 
of the Place where the Fact is laid, and 
not from the Place itſelf 96. A Pariſh 
ſhall be intended to contain but one Vill, 
unleſs the cantrary be ſhewn 97. Of the 
2 within Towns * The Venue ſhall 

ö ſollow 
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| follow the Iſſue ibid, When the Jury ſhall 
come de Corpore Com', and when from a 


Tow, &c. Several Iſſues where the Venue 


ſhall be. * Corpore Com 99, 100, 101. Deeds, 
Cc. made be Jond fea, . from whence the 


Jury, ſball come. 102. | Full Age tried by a 
ury where. the-Land- lies hide. Tranſitory 


Rions,, by hat. Jury tried 103. Cri- 


minal, Matters, m be tried by a Jury 
wheie the. nee. Was committed 103. 
When the Fact ariſes in two Counties, 

vhence the Venue ſhall come 103, 40g, 105. 
Jory mall not come from. a Ward or Hun- 

ted io. They may. come ſtom the 
Nei Addurbbsd of, a City ibid. No Venue 
ſhall be of an Honour 108. jury ſhall come 


from a Place where the Fact is-beft. known ..'” 


110. "Where a Jury, may be Part of one 
County and Part of another, and where not 


ibid. In Eſcape, from whenee: they ball: 


come- 112. In what Caſes the Penue ſhall 
be changed, id. Where. the Jury ſhall: 
came from a County adjojningn 14. Venue 
to be guided by the Iſſue 114, 115, 1765 
117,118. Where: a Venue miſawarded is 


aideg b the Statute of Jeoſaila tao. Where 


the Iſſue is local, the Venue cannot be 
changed by. Conſent. ibid. Venus altered be- 
cauſe a peer was party 123. In Civil Ac- 
tions, the Jury ſhall be ſrom the Body of 
the ounty, by Stat. 26 17 Car. a. 123. 
Narr. laid in one Conntys and Juſtification in 
another, ſhall be tried where ſaid 121. Stat. 
7 G. 2, c. 25. 123. Stat. 4 G. 2. c. 37. 

140. 


2 90 | Jury, 
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weld os bil act tt 0D wolfot 
1a Ju. rbeir Enquitier. | 3 mos 
T berJury may take upoh them the Mater of 
Law, A. Well a Matter -of Fact, and in- 
clude both in 2 general Verdict 203. They 
may ſometimes enquire of 4 Man's Intent 
204. And in ſome Caſes of Divorce and Ma- 
trimony, though of Spititual | Coane e thid. 
Of-T bings's «a in another County of Kitg- 
dom 2 May enquite of Eſto M1 Where 
the Parties are eſtopped to plead | Them 206. 
But cannot find "contraty' to what is agree 
in the 'Pleadings 20% And the Fary "is 
— by Eſtoppels, unleſs the | Party, . 


5 unn ms ere H ne 10 vd . 208, 


Bi? 3:2 | . 
Jurors, thely Quthr'; ax Trials per Motil, | 
108 3712 tw Dias 130 zur. to 3TE” Das 


ue 0 of? 

Their Oath 209. Formerly they were 1 
Knights 210. The Antiquity of Trials 
der Medietar: Lingus ibid. Any” 5 475 
— — be on ſuch 15 
Twelve L and twelve 15 to be 
returned: ibi Where" both Parties ate A- 
liens, the. Inqueſt ſball be all Engliþ, 213. 
If the Trial be by all Eugliß, i 5% Ener 
213. When an Alien fhaſl-pray a Venive de 
Madierat. Lingua ibid. The Tales muſt be 
agreeable to the Venire 214. Alien Execu- 
tors, the Trial ſhall be by 1 Engtib ibid. 
Inſufficiency of Freehold, WT no Cauſe of 
* an Alen 215 
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75. of their Dameamer,| 17 10 


| Jurars way not eat "or drink but by! Aſſent of 
the . and of the Parties 216, Where 
the Jury cannot agree, or one of them bap- 
pen to die, a new Inqueſt may be awarded 
217. Tf the Jury eat at their own Charge, 
it will not avoid the Verdict, but they are 
fineable ibid. If a Juror takes any Writing 
out of Court, that was not given 15 6 a 
dence, it ayoids the Verdict 218. 
ſha]l.. be kept withqut- Fire 2 — 
ſhall. N to no Body ibid. In Caſe: 
Life os 1 no privy Verdict can ph 
given ibid. Nor in that Cie can 2 I= 
man be diſcharged 219. Jurom fined 
eating and drinking, and having Fruit — 
their Pockets 219, 220. For having Sweet 
meets about tbem 221. They may be ca- 
ried aſter the judge in Carte, Where they 
cannot N ibid. A Wuneſ⸗ examined by 
them aft Departure out of Court, a=, 
voids the — nos 221. in; .the Pal: 
ſpeaking / to them in order to en. the eir 
Judgment, avoids the Verdict 232, T 
a Book given in Evidence, but dot deliv 
them by the Court, avoids the Verdict 223. 
Affida vits of the Jurors will; not be — 2 
to make good theſt Verdict 224. Juror be- 
ing an, Eyjdenee, to be —— in 
Court 226. Juror, g. fined; an 
nother ſworn — jheg, Giving che 
Verdi& by Lot, a Miſdemeanour, and Cauſe 
of a ew Trial 227. No nem Trial for or 
againſt the Kipg ibid. A Treat after. a 
privy Verdict ſhall not avoid it 228. Unleſs 
jr indoces them to change their ns 2 05 
ords 
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Words of Salutation to the Jurors by either 
of the — Fre, not "avoid _ erdict 
229. Tip ed for not keeping the 
Jory y from Wine 230. Loge — ſor 
Gan know the privy Verdict bid. 

Nam Þ . wad carry out of 
Court 314,31 7 ; 


EY PETTY wy are Fla to. 


If 10 . take a Bribe, and be attainted 15 
e Suit of 4 Stranger, he ſhall be fined and 


iſoned for à Year; and the "Proſecutor 
have half the Fine: And if either of | 
the Parties bring an Action againſt him, he 
all recover Da s '232,”* Such Juror 
f4l never ſerve on an Inqueſt again ibid. 
4 uror ſo bribed 'ſhall forfeit” ten Times as” 
as he receives, (from Whence the 
— Decies tantum) 2335 An Embra- 
coor is he who procures ſuch corrupt In- 
queſts ibid. A bidester i a Jury man 
5 Sho takes 4 Bribe on both Sides 234," At- 
edfney's practiee cenſured in theſe Caſes 
al. The Pldicitiff "may intfezt 4 Juror to 
but a Stranger may not 235. Ju- 
may” eve. Money aſter their Ver-- 
dict given ibi ©! Jurors fittable "for \bring-! 
ing"! in a Verdict before they are al agreed 
236. They muſt be fined ſeparately 237. 
The Puniſhmeit for Aſtriking a "Juror ibid. 
Ten — — — returned in Iſſues on 
every P nelled ud, The Ju 
ment in a Writ of Attaint 239 The jus 
ate not — yen i 0 againſt Evidence 
251” — by « #Tofmer fat 
2 ver i Evidanty* $078 Jon tis! of Tat: 4 
= ib 1200 0 07 mipds 22 
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Juries in Capital Caſes -+ He 
— 22, 436 
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' Knight 
282 ng If, 


Tour Knights to be upon the Jury in a 
I VWritof Right, which is called the Grand 
Aſſize 82. Anciently the Jury were all 


©. 


Knights _ 
* L. 
Eaſe. See Evidence. WOW 1 } 
'Legatee. See Evidence,  * © 
Libel 380 


Limitations, the Statute. Se Evidence. 
| London, the Cultoms, how tried neh. 


E 
0 2 See Baron and Feme. 2 
Medietas Lingue. See Trial. 
Miſnomer | I15, 175 
Murder and Manſlaughter | 1 
Ni⸗ 
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TEE LE s | N. 
Nift Prius. See Venire. 


WH BEN firſt given 64. The Court may 
refuſe to grant it 65. Power of -1 

ſtices of N. prizs 66, 67, 76, 77. No 
 pleader to be awarded after. a Defaglc A 
N privs Gp e e 
| Nonage. we * 3 
Nonſuit 


y . 219 
O. 
Of, 513. See Evidence. | A 
Officers 436. See Evidence. | : 
Ordalia. 


f Trials * ter fron; bor Water, cold Water, 
&c. anciently uſed 3. By hot Iron and 
bot Water 16. Freemen were tried by hot 


Iron, Slaves by bot Water 20 
55 
Orert- A 8 X 81 


- 5 * . of $4.4 * a 
; 4-2 4 * w &- 4 -# * * — 1 I +. * 2 
133 Outlawry. 
2 2 I 4 * 
* 


Juror muſt not be an Outlaw 85. If he be 
outlawed the Verdict is naught 268. On 
_ reverſing the Outlawry the Party is reſto- 
red, and may have Treſpals 448 


3 | Pardon, 


E Ar L 'E 


a 


be 


was ons attainted 'of 3 ond 
ardoned, may be of 2 Jury 333 
*Wherhet one coviced of Felony and. par- 
_ doried, may be a Witneſs 338, 339. A Fe- 
on pardoned, may be. a Witnels., but, one 
We as been, convicted of Perjury never can 
326, 338, 344, 524. Where, one ſues. qut 
E; his Pardon, what is 2 to be ape 


- Pariſhioner 524 +4: 0M 347 
' Parol-Promiſe 405. See Evidence,” tags 
Partiteps Criminis, , - 355 517 
Partition ih T 485 
„„ ag 
| eers. ng 0, phe 6p yy wh 2 


© Who ſhall be tried as Peers 10. How Peerage 
ſhall be tried 12. A Peer cannot be chal- 
lenged in a Trial by Peers 151. A Peer 
ord from ſerving on Juries 152 A 


Peer produced as a Witneſs muſt be ſworn 


322. May be covered after his Evidence, is 
cover 496. No Evidence to be admitied 

ainſt the Honour of a Peer who is a, Wit- 
"nels for the Kiagg rt 24 Wis. 


ihe” * 


Perjury. 


Who may be a Witneſs in Actions or Indi 


ments of Perjury 332. The Proſecutor on 
the Statute of the 5 Eliz. for Perjury, can- 
not be a Witneſs ibid. 

Petit 


— —— — — 


— * - 4 # 
* 8 1 i c 8 # 
F " - 
- 
. * J * 
* : 
1 


— RR n e 5 
— * Nee 8 —— a 


ren LE. 


Petit Cape © 20 
Play for Money Fa — 


Plea. See Evidence. | 


perſonal. Ai inſt ſeveral Deſendants 
6 7 ſeveral Pleas, the Plea that goes fo the 
whole ſhall be tried firſt : 24. Plea puis dar- 
rein Comtingance 67, 150. Counter-Plea to a 
Challenge 146: Otſe is eftopped to plead 
A2 Deed was delivered before the Date, but 
be may plead a add” > aſter the Date. 250 
„ by whom, tried 7% v7 
Poſſeſſio uw 315, 321, 429 
308, 321 
. 343» 503 


ſſion 
: © Fromiſe.. See | Evidels in Afum fit. © 
Proof 308. Proof. ok leg; 518. Ke 
Evidence. 


Prov | - 7 rl 
Pro iſo _— 3 3 3 5 
* 0 — L * 1 % . a 7x 
% 4 7 * k Fr N P 
l — F * p 4 R 1 
4 p SN. _— 5 ACA * , 5 a a 4. 
— kt IE 20 4 T 
8 5 | * 3g 4 e 
L 2 ; 4 * # - A k py * 
74 $472 1 } 
1 


Uakers diſabled to ſerve on Juries 95. 
Where a Quaker may be a Witneſs, and 


bc 01, he 44. 343 
Quaſhing Indictments R 
Quo Warranto © | 9 

1 3 Records 


The TAB L E. 


R. 
5 Ecords 10. See Evidence. 


Recoveries 379. See Evidence. ; 
Reſignation 12 


Robbery. See: Hundred. 


— 


Sheriff: | 

Here A Writ may be awarded dither to 

the Eſcheator or Sheriff 17. Whether 
a Return were made to be tried by the She- 
rift 1 9. If the Queſtion be, whether ſuch + 
a one is Sheriff, it ſhall be tried by the Re- 
cord ibid. The Office of the Sheriff 39, 40- 
Where a Venire facias ſhall not be directed 
to him 40, 41, 42, 150. Where there ate 


two Sheriffs, both muſt join in the Return 
of Proceſs 59. How the Sheriff ſhall ſum- 


mon and return the fury x e 
Simony 321, 426 
: Solicitor - _ 336 


Heſftm. 2. c. 30. pag. 64. Weſtm. 2. c. 31. p. 198. 
5 c. 10. p. 234. 27 E. 3. c, 8 p. 211. 
28 E. 3. c. 13. ibid. 34 E. 3. c. 8. p. 232. 
39 12. 413. 42 „ . 
65. 8 H. 6. c. 29. Pp. 215. 22 Hl. 8. c. 4. 
p. 496. 23 H. 8. c. 3. 5 75, 238. 35 H. 
8. c. 6. p. 68, 88, 177. 2 & 3 PB. & M. 


c. 10. P. 506. > Thom & N. c. 7. p. 
5 Elix. 


. r 


A The TABLE. 
| 5 Eliz. c. 9. p. 335. 5 Eliz. c. 25. P. 68. 

8 Elix. c. 4. p. 497. 14 Eliz. c. 9. p. 68. 

27 Eliz. c. 6. p. 88, 237. 21 Jac. 1. c. 27. 

p. 322. 16, 17 Car. 2. p. 121. 16 Car. 2. 

c. 7. p. 407. 19 Car. 2. c. 6. p. 320. 31 

Car 2. c. 2. p. 493. 1 & M. Seſſ. 2. c. 2. 

p. 495. 2 V. & M. SI. 1. c. 16. Pp. 321. 

3 C 41 & M. c. 9. p. 498. 3 4 W. 

& M. c. 11. p. 347. 4&5 N. & M. c. 

24. P. 75, 91. 50 6 . & M. c. 21. p. 

55 „%o 703. 
Þ | c. 34. P. 343. 70 8 ,. zi c. 21. p. 94. 
ä 1 79083. c. 32. P. 49, 94. 8 g9W. 
3-611. . 0% „. P. 112. 

10 C 11 V. z. c. 23. p. 498. 1 Ann. c. . 

p. 343, 489. 40 5 Ann. c. 16. p. 33, 95, 

123, 343. 5 Ann. c. 6. p. 499. 5 Ann. 

c. 31. p. 490. 6 Aim. c. 18. p. 321. 12 
Ann. c. 7. p. 499. 3 Geo. 1. c. 15. p. 49. 
nen, ee 4 Gen. 2. , . p. 


| 140. 5 Ges. 2. 6. 13. 59 

. Subpena | 49323837 

Surpluſage 3 
I. 

FT Ales at Common Law 68 Tales by Sta- 

_ ' tute ibid. In what Caſes a Tales Thall 


be granted 69. Tales denied 70. Who may 
pray a Tales ibid. Who may be impanelled 
on a Tales 71. Challenge to the Tales ibid. 
The Array of the Tales cannot be cballeng- 
ed, but the Polls may ibid. The Time of 
granting them, their Number, Order and 


Quality 


The TABLE. 
_ Quality 72. Their Sufficiency 75. How 


do be returned e l. 
Tender of Amends, a Nan to a negligent 
Treſpaſs POL | 451 
Trade | 14 
Tranſitory Actions +4 03 
Traverſe 22. See Evidence. c | 
Treaſon. 


The Trial of Treaſon anciently by Battle 16. 
Challenges in Caſes of Treaſon 150, 496. 

- Perſons indicted. of High T reaſon cannot ” 
found guilty of Miſpriſion of Treaſon 5 

A Man cannot be indicted of High Treaſon 
above three Years after the Offence com- 
mitted _ 20 


Treſpaſs 430. See Evidence. 


Trials. 


Trials Ordeal 3. Trial defined 6. Facts to 
be tried by the Jury, Matter of Law by the 
Judge 7. Trials by Certificate ibid. Re- 
cords tried by themſelves 9. Peer upon an 
Indictment to be tried by his Peers, but 
upon an Appeal he muſt be tried by a Jury, 
and in Caſes of Præamunire by a Jury 10. 
Nonage to be tried by the Inſpection of the 
Court, Maihem by a View of the Court 11. 
Death of the Husband in Dower, Summons 
and Challenge of a Juror to be tried by 
Examination of the Parties, and Witneſſes 
12. Nobility to be.tried by the King's 
Writ ibid. Ancient Demeſne by Domeſday 
13. Proceedings in a Court not of Record, 
hall be tried by the Country ibid. And fo 
the Probate of Wills :b6id, Criminal Mat- 
Was. ters 


The FARLE © 
ters muſt be tried by a Jury 14. Baſtardy, 
when tried by the Country ibid. Cuſtoms of 
London tried by the Recorder's Certificate 
ibid. Matters of Fact mixed with Matters 
of Record to be tried by the Country 15. 
Trials by Battle 16. Trials Ordeal deſcri- 
bed :b:4. Trial by Wager of Law 17. Ad- 
miſhon, Inſtitution, Plenarty, Avoidance, 
Ability, General: Balfardy, Eſpouſals and 
Divorce, how tried 18, 27. Ideocy to be 
tried by the Court of Chancery 19. Trials 
by the Marſhal's Certificate, by a Meſſenger, 
by Examination and by the Almanack 20. 
Trials Ordeal prohibited by Parliament, 
Trials by Battle prohibited only by the 
Canon 21. One not compellable to try a 
- Traverſe the ſame Seſſions he makes it 22. 
What Courts may inquire and determine the 
ſame Day ibid. Where are ſeveral Iſſues, 
which ſhall be firſt tried 23, 24. Where a 
new Trial ſhall be granted 25, 26, 27. What 
Notice of Trial is good 26, 37. Trial by 
Proviſo 26. Where full Coſts ſhall be had 
upon Trial 28. Where a Trial may be after 
the Death of one of the Parties 30 


Trials per Medictatem Lingus. 


Their Antiquity 211. It is not material what 
- [Kingdom Aliens are of 212, When the 

Alien muft pray a Venire per Medietatem 
TLinguæ 213. Where the Trial of an Alien 


ſhall be by all Eng li h „„ 214 
Trials in Capital Caſes 520 
Trover 452. See Evidence. e 
Truſtee deen, Ke ie 334, 336, 341 


Variance. 


The TABLE. 


| 2 b. 
a Se Verdict. 


VPenire facias. 


Form of the Writ 37. To whom it ſhall be 
directed 39. When to the Coroner 40. 
When to Eſlifors 42. PFenire may be di- 
rected to a wrong Officer by Conſent 47. 
Of altering the Venue 49. Defects in the 
© Venire 53. Where there muſt be a Venire 
de Novo 54. Where ſeveral Venire facias's 
57. Miſtakes in the Venire 58. Penire 
| facias by Proviſo 60, 62. Why the Venire 
runs to have the Jury PPeAr at Saks, ol 


63 


vnd See Jun. 


Derivation of the Word 245. General and 
ſpecial Verdicts, their Difference 246. In 2 
what Caſes the Jury may find a ſpecial Ver- AF 
dict 247, 248, 249. The Court cannot re- | 
_ "fuſe a general Verdict, if the Jury will take 
the Law upon themſelves 250. In what 
Caſes the Jury may find Eſtoppels 250, 251. 
Of uncertain Verdicts 252, 263, 264. Of 
| Þ Verdicts 252, 253. In what Caſes a 
Verdict may find more than the Iſſue 254. 
In what Caſes the Jury muſt find Damages, 
and when they mult be joint, and when ſe- 
vVeral 254, 255, 256. When a defective 
Verdict may be ſupplied by a Writ of En- 
_ quiry 257. Verdicts ſet aſide for Inſuffici- 
7 ency in the Declaration 259. Where the 
ä 


De TABLE 
finding Damages, or omitting finding them 
is wrong, or may be amended 259, 260, 261. 
Verdict amended by the Notes 262. An ill 

Plea made good by the, Verdict 265. Of 
what a Verdict may be, and how it ſhall be 
conſtrued 268, 269, 270. What the Jury may 
find 271. Of open and privy Verdicts 273. 
Where the jury may change their Verdict 
273, 290. yo ſhall give but one Verdict 
in the ſame Cauſe 274. What Things a 
Jury may find, and what not 275, 276. 
What is a good Verdict, and what not 277, 
278. Surpluſage in a Verdict 279. Cer- 
tainty in a Verdict ibid. Verdicts s oy 
Intendment 280. Special Concluſion aids 
the Imperfe&ions of a Verdict 282. For 
whom the Verdict ſhall be ſaid to be found 
2282, 283, 284, 285, 280, 287, 289. If the 

Subſtance of the Iſſue be found, it is ſuf- 
© "ficient 289. In what Caſes an Inqueſt ſhall 
be taken by Default 294. What Verdicts 
the Jury are to find in ſeveral Iſſues 295. 
A Verdict may be given without or againſt 
Teſtimony bid. The 'Verdi& will aid a 

Title defectively ſet forth, but not a bad 
one 297, 298. Where there ought to be 
four Days between the Verdict and the 
Judgment, and where not 300, 304. A 
privy Verdict may be taken in an Informa- 
tion, but not in Treaſon or Felony 301. 
Where a Verdict is amendable, and where 
not 302. Diſcontinuance may be aſter a 
ſpecial Verdict 307. Two Counts in the 
Nar for Things of the ſame Kind, not aver- 
red to be different, helped by the Verdict 4514. 
„ , itt > 1 95 
Viſue 96 to 121. See Jury. LE 
What a Vicarage endowed _ 


_ * Uſary. 


=”, 


The TABLE, 


Uſu ry. 


* to an uſurious Contract cannot de a 
' Witneſs 326. Upon an Information on the 
| Statute for Uſury, the Borrower may be a 
_ Wirneſs if he has paid the Money 342 


— 


W. 
Wage of Law. 
WW a "Trial may be by Wager of Law, 


and the Manner of it 17 
In Wager of Law none can be challenged for 


' Favour or [nſufficioncy 166 

Warranty 480 

"Wane | | | IT 
IWay. 


If one purchaſe a Way to a Barn, and after 
purchaſe other Lands beyond, he may uſe that 
Way to the new purchated Lands 433 
Wills 13, 425 . S:e Evidence. | 
Witneſs. See Evidence. 


** 8 


F TN E 


n _ 


* 0 * 2 4 K " 
Y — ͥöð2 ee ee ˙ w Lot, as 


0 aw 


BOOKS Sold by T. Wi LLER, in the 
Middle-Tempke Cloy ers. 


FOLIO. 
„Oo upon Littleton, 12th Edition. 
A General Abridgment of Caſes in 
Equity. 
. Sir 8 Shower's Reports, 2 Vols. 
4. Skinner's Reports in the Time of Charles 2d, 
and William 3d. 
5- Carthew's Reports in the Time of James 2d, 
and William 3d. 
6. Sir T. Jones's Reports. French and Engliſh. 
7. Benloe and Dalliſon's Reports. 
8. Lilley's Practical Regiſter; or Abridgment of 
the Law, 2 Vols. 
9. Tremaine's Placita Coronæ, or Pleas of the 
Crown. 


10. Caſes in Law and Equity during the Time 


of the late Earl of Macclesfield. 
11. Reports in Chancery during the Time of 
Sir Heneage Finch. 


OCTAVO. | 
12. Hawkins's Abridgment of Pleas of the 
Crown, 2 Vols. 


-43. Practifiog Attorney, or Lawyer s Office, 


2 FO. -: - 
14. Lex Mercatoria; or the Merchant's Com- 
panion. 


g 15. Lex Vadiorum; or the Law of Mortgages. 
BW, - Compleat Sheriff, wherein is his Office, and 


Authority. 

17. Compleat Arbitrator ; or Law of Awards 
and Arbitraments. | 

18. Baron and Feme; or the Law concerning 
- Husbands and Wives. g 

19. Gooding s Law againſt Bankrupts. 

20. Bohun's Inſtitutio Lega!i-. 

21. Every Man his own Lawyer. 

Aud . other Law Books. 


* " 8 " 2 * . 
Wy 8 1 ” . Y IP E N * ” os * * * 0 
* * ” 
— 
— c 
A # - « « 
* 
- 
* - 
* 
ba 
„ 
% 

. 

7 

1 4 
* 1 
* 
2 . 
- 
. 
* 
* 
* 
n 4 — - 
- 
' 
- ka. 
* 
* 
* 
— 
* 
. p 
* P 0 
* 
* 
q 
of * 
» 
* * ” 
- - 
* 
F 
* — 
4 
* 
- 
= * 
* 
* 
of . 
” 


